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LEGISLATIVE COUNCIL

Tuesday 26 October 2004

The PRESIDENT (Hon. R.R. Roberts) took the chair
at 2.15 p.m. and read prayers.

PARLIAMENTARY PRIVILEGE

The PRESIDENT: | rise to make a statement on the
subject of parliamentary privilege. | received a request to
have a right of reply incorporated iHansard from the
Naracoorte Lucindale Council. It is in response to questions
asked during the debate on matters of interest by the Hon.
Mr R.K. Sneath on 15 September 2004. However, | have
some concerns about this request. The citizen’s right of reply
is being provided by sessional standing order to enable, under
parliamentary privilege, a redress for citizens who feel they
have been aggrieved by what has been said in the Legislative
Council to have their concerns incorporated by way of
statement irHansard As President of the Legislative Council
it is for me to decide whether the statement is incorporated
in Hansard

This process should not be turned into a ‘political football’
to enable persons or bodies who have taken other action to
address their concerns to then seek parliamentary privilege
to be applied to their statement after already publicising that
statement. | received correspondence on Friday 22 October
2004 (which was dated 14 October 2004) from the Nara-
coorte Lucindale Council. | understand that the CEO of the
council and councillor Bill Cobbledick earlier sought advice
from the Clerk on 6 October 2004, and then emailed the draft
response to her on 19 October 2004. Subsequently, the Clerk
contacted Mr Dennis Hovenden on Thursday last to have
removed from the draft right of reply certain statements

By the Minister for Industry and Trade (Hon. P. Hollo-
way)—
Report, 2003-04—

Department of Treasury and Finance

Director of Public Prosecutions

Distribution Lessor Corporation

Essential Services Commission of South Australia

Funds SA

Generation Lessor Corporation

Guardianship Board

Legal Services Commission of South Australia

Lotteries Commission of South Australia

Motor Accident Commission

Office of the Public Advocate

Police Superannuation Board

RESI Corporation—Part 1 Chief Executive Officer’'s
Report

SAICORP (South Australian Government Captive
Insurance Corporation)

South Australian Asset Management Corporation

South Australian Classification Council

South Australian Government Financing Authority
SAFA

South Australian Motor Sport Board

South Australian Parliamentary Superannuation
Scheme

State Electoral Office

Super SA Board—Seventy-Eighth Annual Report

Telecommunications (Interception) Act 1988

The Legal Practitioners Education and Admission
Council

Transmission Lessor Corporation

Regulations under the following Acts—

Electricity Act 1996—Bushfire Risk
Liquor Licensing Act 1997—Long Term Dry Areas—
Berri and Barmera
Victims of Crime Act 2001—Statutory
Compensation

Rules of Court—

Magistrates Court—Magistrates Court Act 1991—
Debtors

Supreme Court—Supreme Court Act 1935—Criminal
Rules

which did not conform with the sessional standing order and, By the Minister for Aboriginal Affairs and Reconciliation

indeed, may have been actionable.

Accordingly, the amended formal request for the citizen’s
right of reply was received last Friday. | had at this time been
inclined to agree to the request but, having raised the matter
with the Hon. Mr Sneath, as | am required under your
sessional order, he advised me that he was aware of this
matter and had received correspondence from the Naracoorte
Lucindale Council also dated 14 October 2004 and signed by
the CEO, in which it was pointed out that the unamended
response had been widely circulated to, among others, the
Minister for Local Government (Hon. Rory McEwen), the
Local Government Association of South Australia, Mr Mitch
Williams (the member for MacKillop), the President of the
Legislative Council, the Leader of the Opposition in the
Legislative Council, the Hon. Angus Redford, Mr Patrick
Secker (the member for Barker), all Naracoorte Lucindale
Council councillors, and media outlets (tidaracoorte
Herald and theBorder Watch.

That piece of correspondence was provided to me, having
been received by the Hon. Mr Sneath. Clearly the council, by
writing to the Hon. Mr Sneath and others, had already aired
its views not only to other individuals but, more importantly,
to the media and therefore | am not inclined to agree to the
request to have this matter incorporatedisnsard

PAPERS TABLED

The following papers were laid on the table:

(Hon. T.G. Roberts)—
South Australian Abortion Reporting Committee—Report,

2003

Reports, 2003-04—

Advisory Board of Agriculture.

Animal Welfare Advisory Committee

Freedom of Information Act 1991

HomeStart Finance

Land Board

Office for the Ageing

PIRSA—Primary Industries and Resources SA

Report of the President, Industrial Relations
Commission and Senior Judge, Industrial Relations
Court—Tenth Annual Report

South Australian Community Housing Authority

South Australian Forestry Corporation

South Australian Housing Trust

South Australian National Parks and Wildlife Council

South Australian Tourism Commission

State Records of South Australia—Administration of
the State Records Act 1997
The South Australian Aboriginal Housing Trust
Wildlife Advisory Committee

Upper South East Dryland Salinity and Flood Manage-

ment Act 2002—Quarterly Report, 1 April 2004 to 30
June 2004

Regulations under the following Acts—

Fisheries Act 1982—Cockles

Freedom of Information Act 1991—Members of
Parliament

Housing and Urban Development (Administrative
Arrangements) Act 1995—Board of Management

Technical and Further Education Act 1975—
Classifications
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Workers Rehabilitation and Compensation Act 1986— ments inThe Advertiseof Saturday 12 June for the appoint-
Anaesthetic Services ment of an adviser on business innovation, and another

Australian Government National Occupational Health and ) ; ; :
Safety Commission—National Gode of Practice for advertisement on Saturday 26 June in the AdelAieertiser

Noise Management and Protection of Hearing at work, for amanager of business innovation/business development.

3rd Edition—June 2004 Both those advertisements were being managed by a consul-
District Council By-laws—Cleve— tancy that goes under the name of Locher.

Ng- %_I\P/I%rvrggilingi Pﬁsnalnes | am advised that, after those advertisements, clearly, a

No. 3—Roads g significant number of people applied for those positions

No. 4—Local Government Land. within the department. It went through an extended period of

consideration and interview and reached the stage where
JOINT COMMITTEE ON A CODE OF CONDUCT decisions were being made about successful applicants, and

FOR MEMBERS OF PARLIAMENT also negotiation of salary, because in both cases the advertise-
ment indicated that a salary was to be negotiated.

TheHon. J. GAZZOLA: | bring up the report of the | have been advised by two people who have been
committee, together with the minutes of proceedings anthvolved in this process that, having gone to all that expense
written submissions. and trouble—and, as | said, having reached that particular

Report received. stage of the negotiations—Mr Garrand’s department (the

minister's department) has now advised the applicants that
ABORIGINAL LANDS PARLIAMENTARY it now does not have the money available to employ the
STANDING COMMITTEE people who were the subject of the advertisements—the

manager of business innovation and the adviser for business
innovation. Mr President, you would not be surprised that
considerable concern has been expressed, therefore, by
people who have gone to the expense of being involved in
this process. My questions to the minister are:
ADELAIDE MAGIC MILLIONS PROGRAM 1. Is it correct thf.it. he and h!s_ Chief Executive Offi_cer
approved the advertising of positions of manager, business
The Hon. P. HOLL OWAY (Minister for Industry and innovation and also adviser, business innovation within the

Trade): | lay on the table a copy of a ministerial statementP€partment of Trade and Economic Development?
relating to the Adelaide Magic Millions program made earlier | 2+ !Sitalso true that applicants are now being told that the

TheHon. T.G. ROBERTS (Minister for Aboriginal
Affairsand Reconciliation): | lay on the table a report of the
committee 2003-04.

Report received and ordered to be printed.

today in another place by my colleague the Premier. department does not hav'e. any money to continue with the
appointment of these positions?
BUS CONTRACTS 3. Ifthatinformation is correct, will the minister demand

aresponse from Mr Garrand as to how he has allowed this set
TheHon. P. HOLLOWAY (Minister for Industryand  of circumstances to eventuate, and will he bring back an
Trade): | lay on the table a copy of a ministerial statementurgent response to the council in relation to these circum-
relating to bus contracts made earlier today in another placgances?

by my colleague the Minister for Transport. TheHon. P. HOLLOWAY (Minister for Industry and
Trade): The leader made a number of allegations within his
DEPARTMENTAL FUNDS question. | will have those matters examined—

o o TheHon. R.I. Lucas: You know nothing about it,
TheHon. T.G. ROBERTS (Minister for Aboriginal  though?
Affairs and Reconciliation): | lay on the table a copy of a TheHon. P. HOLLOWAY: The Leader of the Opposi-
ministerial statement relating to departmental funds made offon would well know that, under the Public Sector Manage-
25 October 2004 in another place by my colleague thenent Act, the chief executive officers are responsible for the

Minister for Environment and Conservation. appointment of staff. So, one of the questions that the leader
asked me—
QUESTION TIME The Hon. R.1. Lucas interjecting:
TheHon. P. HOLLOWAY: Certainly, Mr Garrand was
TRADE AND ECONOMIC DEVELOPMENT appointed during the time that | was the minister responsible.
DEPARTMENT TheHon. R.I. Lucas: He’s your man.
The PRESIDENT: Order! The question was heard in
TheHon. R.I. LUCAS (Leader of the Opposition): |  silence. The answer should be heard in the same manner.

seek leave to make an explanation before asking the Leader The Hon. P. HOLL OWAY: The point is that the Leader

of the Government a question about the DTED appointment&f the Opposition well knows the situation—and he should
Leave granted. know because, after all, he appointed a CEO at one stage who
TheHon. R.I.LUCAS: As members will be aware, | his predecessor had to get rid of at a significant amount of

have expressed some criticism of the minister’s stewardshimoney to the taxpayer and who was the subject of significant

of the Department of Trade and Economic Development andomment in the Auditor-General’'s Report some years ago.

also significant concerns about his appointment of Mr Ray do accept that he is experienced in matters such as dealing

Garrand as the Chief Executive Officer of that departmentwith chief executives, because he had that particular experi-

I understand that, in about June this year, Mr Garranence.

approved the advertising and appointment of a number of TheHon. R.I. Lucas: That is not correct.

significant positions within the Department of Trade and TheHon. P. HOLLOWAY: He would be aware that his

Economic Development. In particular, | refer to advertisepredecessor had the experience in relation to that person. The
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leader asked whether | approved advertising. The Leader &fas been appointed as the public relations consultant for the
the Opposition would be well aware that, under the Publi©ffice of the Director of Public Prosecutions and its acting
Sector Management Act, the chief executive has responsibildirector Wendy Abraham QC. My questions are:
ty for the appointment of staff. It is a cabinet decision that 1. Has any public money been expended on the engage-
determined the new structure of the department. | will refement of Ball Public Relations Pty Ltd?
the matter to the chief executive and bring back a response 2. What was the purpose of the engagement of that firm?
on those specific details. | am certainly not aware of the 3. What were its costs?
allegations made by the leader that applicants for the position 4. Was the engagement offered by public tender?
were told certain things. | will make inquiries as to whether 5. Will the Attorney confirm that the government
or not that is the case and bring back a response. proposes to appoint Mr Tim Game SC of the Sydney bar as
_ the Director of Public Prosecutions?
TheHon. R.I. LUCAS: | have a supplementary question  The Hon. P. HOL L OWAY (Minister for Industry and

arising from the answer. Is the minister indicating that, as ofry ade): | will refer that question to the Attorney-General and
this date, he has not been advised by Mr Garrand, his chigfring back a response.

executive officer, of the problems relating to these two
appointments? DROUGHT RELIEF

TheHon. P. HOLLOWAY: As | indicated some time
ago, there have been a number of issues in relation to the TheHon. CAROLINE SCHAEFER: | seek leave to
restructuring of the department. Every week we have had amake a brief explanation before asking the minister represent-
item on the agenda of the CE’s meetings. | have them everyng the Minister for Agriculture, Food and Fisheries a
week when itis possible. Some weeks | am away or the chigjuestion on the subject of drought relief.
executive is away but, certainly, we have those meetings most Leave granted.
weeks of the year. There are items on the agenda in relation TheHon. CAROLINE SCHAEFER: It has been widely
to staffing and budget. | know there are some matters imeported that the government is going to reapply for excep-
relation to some of these issues around business innovatidional circumstances drought funding for northern areas of the
that are awaiting the outcome of a cabinet decision. It magtate, and | certainly commend it for that. But South Australia
well be that it is related to that particular decision but, as lis notorious for being both slow and unsuccessful in its
said, | will take the question on notice and bring back aapplications for drought relief under this government. We
response. In relation to several appointments within th&now that many of those in the north have now been pleading
business development section, a couple of appointments haf® some sort of assistance for several years.
been held up because we are waiting for a cabinet decision There is a strip of country on Eyre Peninsula which
on one matter that was unresolved arising from the BMTreaches from north of Cowell to just north of Tumby Bay

review that was held. which has had below average rainfall for at least two years
TheHon. R.l. Lucas: Why would you advertise if you inarow now—in fact, | know of at least one farmer who has
do not have cabinet approval? had less than 75 millimetres of rainfall for this entire year

TheHon. P. HOLLOWAY: There is certainly cabinet who has been unable to sow a crop, and he is quite typical of
approval for 120 positions. However, in relation to onethose in the area around Cowell. Needless to say, these people
particular part of the old BMT division that was not con- have had no income now for two years and will desperately
sidered in the BMT review, decisions need to be made. Theeed some assistance if they are to sow crops next year. My
question basically revolves around whether those officerguestions are:
need to be employed in a new section, if it is approved, or 1. Will the minister begin the process necessary to apply
whether they would go to the existing business developmeribr federal assistance for these people?
services. As those matters are before cabinet at the moment, 2. What assistance will this government offer to property
| do not want to say anything further about it. | know that, inowners in the area | have just described?
relation to that particular issue, there has been some hold up TheHon. T.G. ROBERTS (Minister for Aboriginal
following that decision on which way we would go in relation Affairsand Reconciliation): | will refer those questions to
to that matter. | do not wish to say anything further at thisthe minister in another place and bring back a reply.
stage.

TheHon. R.I. Lucas. Why advertise? MINERALSAND PETROLEUM EXPERT GROUP

TheHon. P. HOLLOWAY: | have just explained that.
TheHon. CARMEL ZOLLO: | seek leave to make a

DIRECTOR OF PUBLIC PROSECUTIONS brief explanation before asking the Minister for Mineral
Resources Development a question regarding the South
TheHon. R.D. LAWSON: | seek leave to make a brief Australian Minerals and Petroleum Expert Group.
explanation before asking the Leader of the Government, Leave granted.
representing the Attorney-General, questions about the TheHon. CARMEL ZOLLO: The minister recently
Director of Public Prosecutions. mentioned a function held in Perth and hosted by members
Leave granted. of the Minerals and Petroleum Expert Group. My questions
TheHon. R.D. LAWSON: It has been some time since are:
the resignation of Paul Rofe QC as the Director of Public 1. What information is the minister able to provide to the
Prosecutions and the Premier’'s announcement at that tine@uncil on that function?
that the government would be advertising widely throughout 2. Are there plans for further efforts to attract exploration
Australia for a replacement and that the government wa® South Australia?
seeking to appoint an Eliot Ness-like character to this post. TheHon. P. HOLLOWAY (Minister for Mineral
It has been widely reported that Ball Public Relations Pty LtdResour ces Development): | am very happy to be able to talk
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about this event. It was held during the course of the Austand Reconciliation, representing the Minister for Environ-
ralian Nickel Conference on 12 October, and forms part oment and Conservation, a question concerning the use of
Theme 8 of the Plan for Accelerating Exploration, which isRiver Murray water to transport magnetite from Iron Duke
the mining ambassador program. Members of the expetb Whyalla.

panel who attended that event were MrJohn Roberts, Leave granted.

President of the South Australian Chamber of Mines and The Hon. SANDRA KANCK: OneSteel is planning to
Energy; Mr Keith Yates, Executive Chairman of Adelaidebuild a pipeline to carry magnetite from its Iron Duke mine
Resources; and Mr Jim Hallion, Chief Executive of PIRSA.to its steelworks in Whyalla. The operation is called Project

The Australian Nickel Conference is Australia’s foremostMagnet. The magnetite ore will be pulverised at Iron Duke
nickel event staged over two days at the Sheraton Hotel iand converted into a slurry with the use of water drawn from
Perth by Louthean Media. The conference incorporatethe River Murray and pumped to OneSteel's Whyalla works.
presentations from producers, explorers, nickel analysts arithe magnetite body adjoins a hematite ore body which is
other experts. Some 250 delegates from around Australia amtirrently freighted to Whyalla by rail and which will continue
overseas attended the event. The general view is that nickil be so after the construction of the pipeline. It is my
prices will remain buoyant, with demand driven from China.understanding that SA Water has given OneSteel permission

A number of companies attending the conference werto use River Murray water for the slurry and that OneSteel
targeted and invited to a small dinner. Over the course of thdtas already constructed two dams at Iron Duke as part of the
dinner invitees were given an overview of the Plan foroperation. | am also informed that the planned pipeline will
Accelerating Exploration, a presentation on the nickehot follow the route of the existing rail link but will be
opportunities in the west of this state, a presentation on theonstructed over a shorter distance. That will most likely take
wider prospects for nickel in the Gawler Craton, and thgt through pristine native vegetation, including bullocky bush
results of the PACE program to date. As a result of thisand sheoaks, some of which take 250 years to reach maturity.
dinner, and of the government's plan for acceleratingMy questions are:
exploration more generally, there have been a number of 1. Will the minister declare the pipeline a major project
exciting developments. Inco has indicated that it is lookingo ensure a complete environmental impact statement is
to expand its tenement holdings in South Australia in its owrprepared before construction of the pipeline is allowed to
right—Inco, of course, is based in Canada and is one of thproceed?
world's largest nickel producers. 2. Will permission be sought for the clearance of native

Three major companies have committed to coming td/egetation?

South Australia to look at possibilities for investment and for 3. How much River Murray water will be used on an
detailed briefings about data sets, permits and investmegfnual basis for Project Magnet?

opportunities. lluka regard the Eucla Basin in the west of the 4. Did OneSteel seek, and did the Environment Protection
state as highly prospective. They have recently expandeduthority give, permission to construct the two dams at Iron
their number of tenements in South Australia considerablyPuke?

Teck Cominco, a major base metal producer, negotiated a 5. How does Project Magnet sit with the objects of the
joint venture with Avoca to explore in South Australia, partly River Murray Act, in particular, object 6(1)(c)? It provides:
attracted by the drilling partnership support for Avoca from  to provide mechanisms so that development and activities that
the South Australian government through the PACE initia2re unacceptable in view of their adverse affects on the River Murray
tive. Itis hard to quantify, but the general agreement amongﬁre prevented from proceeding, regulated or brought to an end.
the expert group was that South Australia had made its mark 6. What powers does the River Murray Act have to
in Western Australia amongst most of the companies preseffevent such a project from proceeding as currently planned,
at the Nickel Conference. The dinner and the targeted one-oand will they be invoked?

one briefings worked well and will be the model for the  TheHon. P. HOLLOWAY (Minister for Industry and
upcoming Brisbane meeting. The Brisbane dinner will occurTrade): This question is actually for the Minister for Urban
tomorrow (Wednesday) night and will coincide with the Development and Planning. | think one of the honourable
Mining 2004 conference there. The expert group participantg'ember’s questions was whether it had been declared a major
will be armed with the message that there is more to explorgroject, which would be a decision for the—

in South Australia. Members interjecting:

The Mining 2004 conference is an important target forthe ~ The Hon. P. HOLL OWAY: | will say something about
expert group and senior PIRSA representatives to speak within @ moment. It was addressed to the Minister for Environ-
opinion leaders in the Australian mining industry based ornent and Conservation, but | am taking the answer, because
the eastern seaboard. It is a most important conference, aHte question about declaring it a major project is really a
itis vital to the state’s plan to accelerate mineral exploratiodnatter for my colleague the Minister for Urban Development
that we are represented in this way. The specific aim of ougnd Planning, and | will refer that part of it to her. | am aware
presence in Brisbane will be to achieve a measurabl€f this project. Project Magnet could have very significant
increased uptake of exploration programs for both mineral§nvironmental benefits for this state. One of the problems
and geothermal energy in South Australia. | wish the expert¥Vhyalla has faced for many years is the dust from the
on the PIRSA staff well in their endeavours for the state an@Xisting pulveriser, which is located right on the edge of the

look forward to reporting on further favourable outcomes toWhyalla township. One of the great benefits of a slurry
the council in future. pipeline is that that problem will be eliminated.

In relation to the question of water, it is my understanding

ONESTEEL of that project that the water will be recycled. Of course there

may be some net loss from the project, but it is my under-

TheHon. SANDRA KANCK: | seek leave to make an standing that the project will recycle the water, so there will
explanation before asking the Minister for Aboriginal Affairs be very little net use for that particular purpose. In relation to
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the drain on water, it is my understanding—and | will funding for disability assistance from the Minister for

certainly obtain the exact figures for the honourable membisability. They have all outlined their story and expressed

ber—that it will be relatively small in terms of the demand an acutely felt need for an urgent response. Each story ended

that is now taken by Whyalla from the pipeline. | think we with a request to find out why the government had not taken

can alleviate the honourable member’s concerns in relatiothe funding of disability seriously. My questions are:

to that. 1. Asthe Premier and head of cabinet, what is the position
As for the native vegetation question and the route of thef the government on the crisis in disability funding that has

pipeline, | will obtain more information on that. However, | been highlighted by parents and media continually over the

would point out that, several years ago, the owners ofast six months?

OnesSteel in Whyalla very generously donated to the state | 2. Will the Premier recommend to his cabinet substantial

think 2 000 hectares of pristine area that was formally part ofurther funding for disability assistance?

its land adjacent to Whyalla. It has given that to the state and 3. when will the Premier allow the minister to publicly

| think it has been included in the park system. I do not thinkeeport back to the South Australian parents who have written
that one should draw any question about OneSteel's bong the minister requesting the position of the Premier on
fides in terms of its contribution to the environment, ingisability funding?

particular its very generous donation, which, of course, would  The Hon. P. HOL L OWAY (Minister for Industry and

be taken— o Trade): Itis my understanding that there have been increases
The Hon. Sandra Kanck interjecting: . in funding in the disability area over the past few years—
TheHon. P. HOLL OWAY: Why should | apologise for The Hon. Carmel Zollo: Of 17 per cent.

a company that has given 2 000 hectares of its land to the The Hon. P. HOLL OWAY: Yes, 17 per cent. However

i ion? . . .
state f_or environmental pr_egervatlon. You call me an will get that information for the honourable member.
apologist for the company: it is a fact. It is a fact that the The Hon. R.I. Lucas interjecting:

company has done it. | would have thought that Project The Hon. P.HOLLOWAY: | thought my colleague

Magnet offers some very real environmental benefits for this . . g
state, and once and for all we can get rid of— answered that question fairly well when it was about a

The Hon. Sandra Kanck interjecting: personal matter and she referred him to the local member,
TheHon. P. HOLLOWAY: | am suré that appropriate which was appropriate. | am sure that, if a member of the
s : . . government were to see someone who was one of the other
ember’s constituents without those constituents knowing,

from the minister responsible, as | indicated at the start of th L : :
e opposition would be the first to complain.

answer. | just wanted to inform the council that this particulal . :
project w]ill have very substantial benefits for theptown of TheHon. AJ.Redford: He has aslightly different slant
Whyalla, and the fact is that it will continue the life of the ©N it than she does. _ _

town. If Project Magnet does not go ahead, how will the ~TheéHon. P.HOLLOWAY: Itis my understanding that
steelworks in Whyalla continue into the future? There ardhere has been. There are many areas of concern that this
only about eight to 10 years of resources of the haematitgovernment has had to address, and we have been making
Without being able to exploit the new resource, which will SOMe progress on those in the past 22 years. Sadly, we
extend the life of Whyalla by some 15, 20, 30 years or moreannot doitall,and | am sure th_at the Premier would be the
it would be the end of Whyalla. That might save the environdirst to concede that. | am certainly aware of the great need
ment but it would not do an awful lot for the 20 000 or in this area, but sadly it is not unique. We have had to fill a

30 000 people whose jobs depend on that industry, and néuge vacuumiin relation to the child protection area where the
would it do much for the economy of the state. member who asked the question would know there was a
I would have thought that Project Magnet was not onlynuge backlog, and the government has had to pour tens of
very good news from an economic development point of viewMillions of dollars into that area. We are doing our best to
but also from an environmental point of view because it will €€t this big backlog in demand. Every day there are calls for
enable us, at long last, to get rid of the problem with the dusfore money. We had questions yesterday about health and
from the pulveriser at the edge of the Whyalla township. ASO N It was the Leader of the Opposition, | remind the
for the specifics of the question in relation to major projectsCPUNcil, who was telling us that the debts being run up in

I will obtain that detail from the responsible minister. hea_llth would have to be paid off in the future. If we had his
policy we would still be paying off the debts of all those
DISABILITY SERVICES health units.

The Hon. J.S.L. Dawkins interjecting:

TheHon. A.L. EVANS: | seek leave to make a brief ~ TheHon. P. HOLLOWAY: No, we are talking about the
explanation before asking the Minister for Industry andbudget deficits. Let us be clear: we were talking about the
Trade, representing the Premier, a question about his positi@®01 budget. | can understand why you would not want to
on disability funding. read your leader’s speeches, but go back and look at all those

Leave granted. speeches on the bill about getting a budget statement before

TheHon. A.L. EVANS: On 22 August at a public the election and how the leader has been very jealous of his
meeting on disability funding, the Hon. Jay Weatherill reputation and saying, ‘Never mind the fact that there were
referred to critical waiting lists in South Australia for disabled these huge deficits in all the health units: if we had been in
services. The Minister for Disability mentioned that, in power we would have made them pay them back. You
addition to the Moving On program, many other areas needechnnot have it both ways. You cannot call for more expendi-
critical support. His summary was that it would depend orture in health and welfare and at the same say that if you had
what cabinet thought and that he could guarantee nothingpeen in government you would have forced these units to pay
Parents have sent multiple letters to my office pleading foback all the debt they had run up in the past. You cannot have
me to represent them and, on their behalf, to seek furthét both ways. This government is very sympathetic to the
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people involved. We will certainly be doing everything to documents. The section provides that if a person creates a

address the unmet need. document that is false—such as a trust account entry—in a
The Hon. R.I. Lucas interjecting: dishonest fashion intending to deceive another, or people
TheHon. P. HOLLOWAY: Yes, there is unmet need in generally, to the benefit of another—such as the Attorney-

many areas. This government for 2% years has been doing f&eneral’s Department—then that is an offence. Last week,

best and will continue to do that, but | will refer the questionin evidence before the Economic and Finance Committee, the

to the Minister for Disability to obtain the answer and anyAuditor-General said:

further information for the honourable member. The transfer was done knowingly.

Further:

There were misrepresentations and false words created to
basically maintain the illusion.

CARERSPOLICY

TheHon. J.S.L. DAWKINS: | seek leave to make a brief )
explanation prior to asking the Minister for Aboriginal The question was asked:
Affairs and Reconciliation, representing the Minister for ~ What you are saying is that liabilities and expenses were created
Families and Communities, a question about the state carefsthe books that in fact did not exist?
policy. The answer was, ‘Yes'. Further:
Leave granted. They were knowingly misstated. If you want to use the word
TheHon. J.SL. DAWKINS: The carers’ ministerial ‘falsify’, they were and knowingly so.
advisory committee, otherwise known as CMAC, wasClearly, it is a series of very serious statements made under
established in June 2003 and appointed by the then socighrliamentary privilege by the Auditor-General who effec-
justice minister, the Hon. Steph Key. It consists of 16 familytively accused the Attorney-General’s Department of either
carers and a secretariat from within the Department oéngaging in serious criminal conduct or aiding and abetting
Families and Communities. It was established to prepare gerious criminal conduct. Despite these statements, the
state carers policy, which would have a whole of governmenittorney-General has not sought either to defend his depart-
approach and impact. It is important to note that most othement against the allegations or to announce any inquiry by the
states have already developed their policies or are in thgolice or others with similar authority to determine one way
process of so doing. or the other the true set of circumstances. Indeed, by his
Following the ministerial reshuffle in March 2004, the inaction he has allowed a serious cloud to overhang the many
committee now reports to the Minister for Families andhard workers and honest people in the department, which
Communities, the Hon. Jay Weatherill. Originally, the oversees the administration of justice in this state. This is the
committee was appointed for 12 months. However, fiffirst time in my memory that I can recall such a cloud over
recommended that following the completion of the policy itthe Attorney-General’'s Department. My questions are:
also be involved in the preparation of an implementation plan. 1. Why has the Attorney-General not sought to defend his
The appointments were then extended until December 200department against allegations of serious criminal conduct?
The draft policy has now been with the minister since the 2. Why has the Attorney-General not referred the
beginning of June. Itis imperative that family carers in SouthAuditor-General’s allegations to the police for investigation,
Australia are recognised formally and given appropriatéf he agrees with the Auditor-General’s statements? Can we
status, and that the committee’s work over the past 18 monthisply that the Attorney-General does not accept the Auditor-
is followed through to an appropriate ending. The committeeseneral’s allegations from the fact that he has not referred the
and the proposed policy are well known amongst othematter to the police?
government departments and the wider community, as TheHon. P. HOLL OWAY (Minister for Industry and
extensive consultation was undertaken prior to writing therrade): | will refer those questions to the Attorney-General
document. My questions are: and bring back a response. | do think it is rather extraordinary
1. Having had the draft policy for almost five months, that the honourable member is suggesting, on the one hand,
when will the minister make a decision about its release anthat, having made the sorts of allegations members have made
subsequent implementation? in this place, they have interpreted the Auditor-General's
2. Will the minister provide a further extension to the Reportin a way which goes beyond the words of the Auditor-
term of CMAC to ensure that the committee can be involvedGeneral himself. They themselves have made these allega-
in the preparation of the implementation plan? tions and now they are saying that the Attorney-General
TheHon. T.G. ROBERTS (Minister for Aboriginal needs to defend his department. | suggest that the Attorney-
Affairs and Reconciliation): | will refer those important General is paying appropriate concern to the Auditor-
guestions to the minister in another place and bring back &eneral's Report. | will get an answer from the Attorney-
reply. General and bring it back for the honourable member.

AUDITOR-GENERAL TheHon. A.J. REDFORD: Sir, | have a supplementary
guestion arising out of the answer. Is it not the case that the
TheHon. A.J. REDFORD: | seek leave to make a brief Attorney-General has either of two choices: first, to defend
explanation before asking the Minister for Trade andhis department or, secondly, to refer the matter to the police?

Industry, representing the Attorney-General, a question abo@ither course of action is open to him. No action is not

the Auditor-General’s statement to the Economic and Financavailable to the Attorney.

Committee. The PRESIDENT: No explanation is required. The
Leave granted. guestion is clear. The minister does not need to respond.
TheHon. A.J. REDFORD: Section 140 of the Criminal TheHon. P. HOLLOWAY: | think that a number of

Law Consolidation Act provides a 10 year gaol term for astatements in relation to this matter were made by the Deputy

person convicted of an offence of dishonest dealings witPremier at the time in relation to action, and | think we know
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what happened. The chief executive officer of the departmenhereby giving the island a dual name and showing recogni-
at that time subsequently resigned. | think that is commortion for the people in that area. This is only a small act, but
knowledge. it is a demonstration of goodwill between the Ngarrindjeri
people and the Alexandrina council. | just hope that the

TheHon. A.J. REDFORD: Sir, | have a further supple- reconciliation process continues to support acts such as this.
mentary question. Is the government saying that, despite the |t might be seen to be a hallmark for some, while for
statements that might lead one to the conclusion that there haghers it is a starting point for continued progression for

been criminal conduct, this government proposes to take ngartnership. If members want to visit the Alexandrina

action? o _ _ ~ Council, and | recommend that they do, they would be able
ThePRESIDENT: The minister is referring the question to talk to some of the councillors who have been able to
to the Attorney-General. spread goodwill between the communities. This is a good

TheHon. P. HOLLOWAY: As | said, the officer example of reconciliation at work through the recognition of
concerned subsequently resigned. However, as | said befoteaditional ownership of the island by the Ngarrindjeri people,
| will refer the question to the Attorney. That is obviously a and | congratulate all those involved.

matter for the Attorney, and I will refer it to him. I also commend the good work in the area of the reconcili-
ation process carried out by the Victor Harbor, Onkaparinga,
NGARRINDJERI COMMUNITY Marion and Salisbury councils that are also doing good work

.. inthis area. Other councils, at this point in time, are starting
TheHon. J. GAZZOLA: | seek leave to make a brief 1, get results of engagement on Yorke Peninsula, areas of the
explanation before asking the Minister for Aboriginal Affairs \nest Coast and in the north of our state, and in forging
and Reconciliation a question about the Ngarrindjeri comze|ationships with elected and non-elected leaders within
munity and the Alexandrina council. communities to bring about benefits to all communities. We
Leave granted. now have to continue that good work, build on it and,
TheHon. J. GAZZOLA: Members would be aware that certainly, try to get enterprise building within those commu-
the minister has reported to this council about the sorrowities for Aboriginal people to change some of the aspects of

document that was signed by the Ngarrindjeri community angheir lives to give them the opportunities that all other non-
the Alexandrina council in 2002. The signing of this docu-aporiginal people expect.

ment was a historic agreement and a tangible act of recon-

ciliation. Will the minister report to the council on develop- LAND TAX
ments resulting from this agreement?
TheHon. T.G. ROBERTS (Minister for Aboriginal TheHon. AN GILFILLAN: | seek leave to make an

Affairs and Reconciliation): | thank the member for his explanation before asking the Minister for Industry and
guestion and, at the same time, | pay my respects to thErade, representing the Treasurer, questions about land tax.
Alexandrina council for the way in which it is developinga  Leave granted.
reconciliation program within its own boundaries, whichis  TheHon. AN GILFILLAN: In the past two years,
starting to impact on how other councils see their Aboriginakevenue from the state’s land tax on private property has risen
communities in relation to forging partnerships and relationby 60 per cent. An article entitled ‘Land tax up 60 per cent
ships within local government. | thank the Alexandrinain two years’ by Leanne Craig appearedime Advertiseof
council for being a progressive council in that way. Wednesday 20 October this year. Amongst other facts, the

As | reported at the time, when there was ongoing interesdrticle stated:
in those discussions, a partnership was formed between the | and tax paid by private property owners has increased 60 per
Ngarrindjeri people and the Alexandrina council, and someent in two years to $121.7 million. In 2001-02, private land
of the benefits are starting to flow from this formalisedtaxpayers paid $76 million, rising to $90.7 million in [2002-03] and
partnership. In one instance, in relation to a heritage ang-21:7 millionin 2003-04.
cultural issue, skeletal remains were unearthed in Septemblkeand tax is based on land ownership. It is charged on all land
2002 at the wharf redevelopment site, which showed that théat is not the owner’s principal place of residence, used for
burial place contained a young Ngarrindjeri woman and amprimary production, used for religious or educational
infant. The Alexandrina council met with representatives ofourposes, used for non-profit associations for the purpose of
the Ngarrindjeri community and put in place protocols to deaftecreation for the local community, the preservation of
with this sensitive issue. They spoke to the known representduildings, and the holding of agricultural shows. The tax is
tives of the Ngarrindjeri people in the area, such as Tom andalculated on an annual basis and the rate in the dollar for this
George Trevorrow, and Matt Rigney, who has showrtax is set out by the minister in regulations.
leadership in very important ways within the Aboriginal  Increases in property values in recent years has meant that
community at a senior ATSIC level and within his own the amount of revenue collected through land tax has risen
community. Together they prepared a document, and that wasibstantially. The state government sets the percentage rate
signed off under the Kungun Ngarrindjeri Yunnan Agree-of these taxes and then, instead of adjusting the tax percent-
ment. age down as property values rise, it lets it ride from year to

| can also report to the council that the goodwill betweeryear. The information iffhe Advertisearticle was triggered
the council and the Ngarrindjeri people in the area continuesn part by a question from my colleague the Hon. Julian
and enterprise building is starting to happen within theStefani. This state government refusal to adjust the percent-
Ngarrindjeri communities based within the Alexandrinaage has given rise to the windfall gains that have expanded
council. They are blessed in being in a wonderful part of théhe state government coffers in recent years.
state, in the northern part of the Coorong area around the Local government employs an alternative method in the
lakes. The council at this month’s meeting determined t@alculation of its property based tax, that is, rates. It first sets
amend its PAR title to Hindmarsh Island/Kumurangk PAR,the amount of revenue that is needed to be raised through
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rates; then, it sets the rate in the dollar to be charged to TheHon. NICK XENOPHON: | have a supplementary
residents and ratepayers based on the target revenue todugestion. What was the extent and outcome of the review and
raised. By doing this, local government has been able toonsideration of land tax issues promised by the Hon. Patrick
consistently reduce the rate in the dollar paid as propertZonlon, representing the Treasurer, at a public meeting
values rise. This has controlled the tax in a way that the staterganised by the Land Tax Reform Association held at
government has not controlled land tax, stamp duty or th®ayneham in February this year?

emergency services levy. My questions are: TheHon. P. HOLLOWAY: | will refer that question to
1. Does the Treasurer agree that, by not acting to reduate Treasurer in another place and bring back a reply.

the percentage in cases of high rises in property values, it is

gaining for the government a dishonest windfall income?

2. Does the Treasurer agree that, to be honest to the

taxpayers in South Australia, it is a far better procedure to The Hon. NICK XENOPHON: | seek leave to make a

follow the local government example by setting the amounpyief explanation before asking the Minister for Industry and

of money the government seeks to raise from these propertytade, representing the Premier, questions in relation to

taxes, and adjusting the rate in the dollar accordingly?  james Hardie Industries and compensation for victims of
TheHon. P. HOLLOWAY (Minister for Industryand  asbestos-related disease.

Trade): Those questions are obviously for the Treasurer, and | ggye granted.

I will bring back his response. However, | would like to make -

the comment that the state budget is now in the order of 1heHon. NICK XENOPHON: Asbestos victims groups

$9 billion—that is the total expenditure for the state—so 12ve estimated that there will be up to 53 000 Australians

while the honourable member used words like windfall, jwho will be diagnosed with asbestos-related disease between

think the figure he quoted was $127 million in tax, and thaf?®W and 2020, with up to 2 500 South Australians expected

is a very small part of the overall expenditure. Obviously,_to die from asbestos-related diseases such as mesothelioma
g the next 20 years.

while some taxes do rise rapidly there are other taxes art
other sources of revenue for the government that might fall Extensive media reports yesterday indicated that directors
from year to year, for various reasons. of the Medical Research and Compensation Fund, set up by

The other point that needs to be made—and | am sure thd@mes Hardie to compensate asbestos victims before James
the Treasurer can add to this if he wishes—is that, whereddardie stripped associated companies of assets, are threaten-
many taxes such as land tax or land valuations can ris@d to have it wound up within weeks following the shock
rapidly for short periods over two or three years, they carfevelation that it will run out of money to pay claims by April
also remain static for long periods. That is the nature ofiext year. The Premier, as a co-patron of the Asbestos
property prices in this state—they tend to remain static for ¥ictims Association of South Australia, has publicly
number of years and then jump. So, if one were to take th@XPressed his concern for the ‘contempt and disdain’ asbestos
converse argument to that being used in this debate then, ictims have been treated with by James Hardie Industries.
it is good enough to reduce taxes in years when propertyly questions are:
values do rise, the government should increase tax in years 1. What implications are there for South Australian
when property prices do not rise. asbestos victims, now and in the future, if the Medical

| think there are other considerations in this matter. As IRésearch and Compensation Fund is wound up? How many
have indicated on a previous occasion when the Hon. Juliahouth Australians are likely to be affected in the next 20
Stefani asked the question and was given the information thygars?

was the source of that story in the newspaper, the government 2. \What is the likely impact of the compensation fund’s

will look at these matters next year in relation to the preparacollapsing on the state’s statutory reserve fund for worker

tion of the budget. compensation claims, given that the average asbestos claim
pay-out is in excess of $250 000 and that some claims can run

TheHon. AN GILFILLAN: | have a supplementary into the millions?

question arising from the answer. Is the minister telling the 3 \yhen and on what basis will the Premier make a

council that the Treasurer anticipated the 60 per cent rise i§qcision on a boycott of James Hardie products?

land tax in two years; if so, where did the Treasurer announce . ]

that that was going to occur? If he did not, does the minister 1 heHon. P. HOLLOWAY (Minister for Industry and

agree that that is not a windfall, in terms of what mostITade): I would hope that all members of this council would

understand windfalls to be in relation to government revenue€ disgusted with the pay-out that was recently given to the

. . former chief executive officer of James Hardie—something
TheHon. P. HOLLOWAY: | was talking about overall like a $9 million golden handshake—at a time when this
government revenue.

RO company had transferred itself out of the country, asset
Members interjecting: stripped and got rid of its obligations in relation to the victims
TheHon. P. HOLL OWAY: You can talk about land tax, of asbestos. It is one of the more disgusting examples of

but there are other areas. For example, there was the revers@porate abuse we have seen for many years. | think the

of a windfall, if you like, if one looks at mining royalties. questions asked by honourable members are reasonable.

There was an issue last year because of the problems \athether or not we have the answers in relation to the impact

Olympic Dam and also with Santos, because of the fire thegf the fund | am not sure, but | will refer the question on and

had. So, the royalties on that revenue increased. That is thvee will provide what information we can in relation to those

nature of government revenue—some sources will rise bynatters. Obviously, one would hope that public pressure
greater than CPI but others will decrease. There are pluseguld lead to this company’s accepting its obligations for all
and minuses in relation to the government’s budget overalthe misery it has caused to so many people.

ASBESTOS
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LAND MANAGEMENT CORPORATION and Children’s Services, a question regarding school retention
rates in Whyalla.
TheHon. J.F. STEFANI: | seek leave to make a brief Leave granted.
explanation before asking the Minister for Industry and TheHon. T.J. STEPHENS: The minister recently made
Trade, representing the Minister for Infrastructure, a questiosomments in the media regarding alleged improved rates of

about the Land Management Corporation. high school completion across South Australia. The minister
Leave granted. stated that this government had been much more serious
TheHon. J.F. STEFANI: | refer to the financial about saying you need to stay at school, and she also

statements of the Land Management Corporation for the yeadescribed year 12 exams as a filtering device for TAFE and
2001-02 and 2002-03. Item 9 of the period 2001-02 dealapprenticeships. Members would also be aware that in
with dividends, and | note that a total dividend of $5.161 mil-Whyalla the high school retention rate is approximately
lion was paid for this reporting period. | now refer to the 27 per cent, compared to approximately 66 per cent for the
Land Management Corporation financial statements for theest of South Australia. This is a point | made as recently as
year 2002-03 and, in particular, item 9 dealing with divi-last month and, to date, | have had no response to the
dends. Under this heading, the Land Management Corporgpestions | asked. My questions are:
tion reported: 1. Will the minister provide details of funding or actions
Pursuant to regulation under the Public Corporations Act 1993which have been employed to lift the retention rate in
the corporation may be required to pay dividends to the Treasurewhyalla?

Current government policy on distributions from government 5 \will the minister update the council on the latest
businesses provides for an indicative dividend benchmark of 60 per, .. .. - -
cent of after tax profit. Following a recommendation by the board,Srtat's'tlcS for Whyalla regarding retention rates?
and after consultation with the minister, the Treasurer determined 3. Why can the minister provide details to the media upon
that an interim dividend of $4 millian . bepaid in respect of the  request but cannot provide an answer to parliament within
reporting period. No final dividend will be declared as the amounig qays on this extremely important issue?
of the Interim payment exceeds the government benchmark. TheH T.G. ROBERTS (Minister for Aboriginal
Consequently there is no provision for final dividend at year end. heron. 1.. RUBE (Minister for Aborigin
The T budaet for th 2003-04 ides f Affairs and Reconciliation): | will refer those important

€ lreasury budget for the year -4 Provides Tor g, estions to the minister in another place and bring back a
special dividend from the Land Management Corporation o

$50 million as part of the repatriation of retained earnings toeply.

the government. On 25 August 2003, the Corporations Board NORTH TERRACE

approved the payment of this dividend by the end of Septem-

ber 2003. TheHon. JM.A. LENSINK: | seek leave to make a brief

Section 30 of the Public Corporations Act 1993 specificalexplanation before asking the Minister for Aboriginal Affairs
|y deals with dividends. Section 22 of the South AUStrallanand Reconciliation, representing the Minister for Urban

Consolidated Regulations deals with dividends payable by thgevelopment and Planning, a question about the shortfall of
Land Management Corporation. Subsection 22(3) providesinding for work on North Terrace.

The subsidiary must, if so required by the Treasurer by noticein  Leave granted.
writing to the subsidiary at any time during a financial year, after  The Hon. JM.A. LENSINK: | refer to an article

consultation with the minister, recommend by writing to the : . , - . o
Treasurer that a specified interim dividend or specified interimPUPlished in today'&\dvertisewhich refers to this issue and

dividends be paid by the subsidiary for the financial year, or that ngvhich states:

such dividend or dividends be paid by the subsidiary as the council chief executive officer [of the Adelaide City Council]
subsidiary considers appropriate. Mal Hemmerling yesterday confirmed a further $6.5 million was
| now refer to the financial statements for the year 2003-04eeded to complete the work. Dr Hemmerling said the council could

and note that a total dividend was paid by the Land Manag -(gu{g‘ﬂ;\t‘gtomggfzvg%ggélf' which meant the state government

ment Corporation amounting to $51.479 million. In view of "¢ this stage there is no commitment to finish right through stage
the substantial dividend paid by the Land Managementne to stage four, he said. ‘In view of where we are in the work, it
Corporation to the Treasurer, my questions are: makes logical sense to extend the excellent job. But future stages

: A ; A have to be approved (by the government).” Dr Hemmerling said the
1. Willthe minister table the written notlce_ issued _b_y thecouncil would soon make a submission to the government seeking
Treasurer to the Land Management Corporation requiring thgyia funding.

payment of the $50 million dividend, as stipulated by the aCt?\/ly questions are:
2. Will the minister advise parliament of the exact date 1. When did the government first become aware of

when the board of the Land Management Corporatio unding difficulties?

consulted him about the payment of this special dividend?
3. Will the minister table the written recommendation of pezr']t")_'ow much of the funds allocated have not yet been

the board of the Land Management Corporation forwarde h h . ith th
to the Treasurer in relation to the payment of the specifie%\d%‘ .gas the gove'zgment sought a meeting with the
interim dividend of $50 million? elaide City Council:

TheHon. P. HOLL OWAY (Minister for Industry and 4. To what extent does the government attribute the
Trade): | will refer those questions to the Minister for Shortfall? _ -
Infrastructure in another place and bring back a reply. 5. Will the government commit the additional funds

required to complete the works?
SCHOOL RETENTION RATES, WHYALLA 6. When will we have some sort of announcement from

the government on this issue?
TheHon. T.J. STEPHENS: | seek leave to make a brief TheHon. T.G. ROBERTS (Minister for Aboriginal
explanation before asking the Minister for Aboriginal Affairs Affairsand Reconciliation): | thank the honourable member
and Reconciliation, representing the Minister for Educatiorfor her questions. | think we have all seen the benefits of the
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money that has been spent thus far. The North Terraamatters a project team has been formed, consisting of four
precinct is looking decidedly more like a boulevard of whichPIRSA staff and an additional two specialist contract staff,
the city can be proud with its connections to the universitywith a target completion date of 28 February 2005. This task
and its close proximity to the Torrens River. The money thatnvolves reconstructing bank reconciliations and financial
has been spent has been well spent. The project has carrigidtements in order to identify and resolve all outstanding
past and through various governments. The Hon. Diandifferences.
Laidlaw would be proud of it. The only thing she did notdo  Given the nature of the audit issues, PIRSA has commis-
was transfer enough funds to complete the project. That wilioned an independent review of all PIRSA finance functions.
be a decision made by the current government and | wilAn external accounting firm has commenced the review and
forward the question to the minister in another place angyill report to the Deputy Chief Executive by the end of
bring back a reply. October 2004. | think | answered this question shortly after
o the Auditor-General's Report was released, but matters in
TheHon. P. HOLLOWAY (Minister for Industryand  relation to the outstanding differences go back to 1999. The
Trade): | move: matter of bringing this up to date has resulted in this particu-
_ Thaltostanding car%ers behso far sus%elznded as to enett)ble qku%stilrag difficulty.
time to be extende one hour to enable questions to be asked an H H : H .
replies given relating tg the report of the Audqitor-GeneraI for the year The Hon. Caroline Schaefer |nt§rj_ect|ng. .
2003-04. TheHon. P. HOLLOWAY: No, it is, according to the

. . Auditor-General on that particular page. That is the page on
Motion carried. which there is the qualification. Later in the report is the
AUDITOR-GENERAL’S REPORT performance of ke_y reconciliation. Payment of royalties also
date back some time, to February 1999. That has been the
The Hon. CAROL INE SCHAEFER: My questionisto  Problem. These bank account balances were established for

the Minister for Mineral Resources Development with regardhe first time, and that is why it has created this difficulty in
to his Department of Primary Industries. Until recently hefelation to going back over the previous years to try to gain
was also responsible for the agricultural portfolio. Becauséhat reconciliation.
| have listened to this minister over time blaming previous )
governments for all sorts of things, | have been back through TheHon. CAROLINE SCHAEFER: Who signed offon
the 2000, 2001, 2002 and 2003 Auditor-General's reports anife financial statements for PIRSA? Was it the Chief
each time the Auditor-General has said that the financidexecutive of PIRSA or the minister? When was the minister
reports were, in general, satisfactory. However, for the firsttformed of the discrepancies which have led the Auditor-
time, the Auditor-General has said of the Primary Industrie$3€neral to bring down a qualified report for the first time?
Department: TheHon. P. HOLLOWAY: | will have to refer that

| am unable to and do not express an opinion as to whether th@uestion to the Minister for Agriculture, Food and Fisheries
financial report presents fairly in accordance with the Treasurer@nd bring back an answer.
Instructions. TheHon. Caroline Schaefer: It is your department, isn't
He goes on from there. He has given therefore a qualified?
report on a number of issues. In particular, he states thatthe TheHon. P. HOLLOWAY: The principal minister in
cash at bank as reported in the financial statements, botBlation to PIRSA is the Minister for Agriculture, Food and
controlled, administered and moneys held in trust, total§isheries. Given that | was not the minister at the end of the
$100.912 million, compared with a cash at bank as reportefinancial year, | will have to refer the question to the minister.
on the Westpac bank statement after considering unpresent&te question was whether the minister or the Chief Executive
cheques, which totals $95.718 million—a difference ofsigned off. Obviously, it would have been one of those two
$5.19 million. In addition, the department’s general ledgeipeople, or both, but | will have to get that answer from the
cash at bank reflects $98.012 million. Will the minister minister. | was not there at the time.
describe the discrepancies outlined there, given that those
three cash balances should be the same? TheHon. CAROLINE SCHAEFER: Does that mean

TheHon. P.HOLLOWAY (Minister for Mineral thatthe Minister for Mineral Resources Development has no
Resources Development): This is in relation to cash lead role and no responsibility for financial statements in
reconciliation. What is the page reference? respect of PIRSA?

The Hon. Caroline Schaefer: Page 10.56. TheHon. P. HOLLOWAY: | am responsible for mineral

TheHon. P. HOLLOWAY: The advice given to me is resources development. Three ministers are under the Primary
that in June 2004 PIRSAs bank account balances werthdustries department. | have responsibility for acts such as
established for the first time. Consequently it has been onlthe Mining Act and the Petroleum Act. | have responsibility
in the past four months that PIRSA has been able to prepaie relation to those matters. At budget bilaterals, | will present
a year to date reconciliation between the bank account and thieose in relation to the mineral resources development part
general ledger containing the financial information of theof the portfolio. But, clearly, the corporate section of the
agency. In performing these new reconciliations there are department, which has overall responsibility for the depart-
number of outstanding reconciliation differences dating frooment, reports through the principal minister for that depart-
1999, which are material in total and which will require ment, namely, the Minister for Agriculture, Food and
substantial work to rectify. Fisheries.

Since July 2004 every effort has been made by existing
PIRSA staff to rectify the reconciliation issues, but thiswas TheHon. CAROLINE SCHAEFER: At any time did
unable to be finalised in time for the completion of thePIRSA, when under the control of this minister, use the
2003-04 financial statements. In order to resolve thes€rown Solicitor’s Trust Account to deposit any moneys?
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TheHon. P. HOLLOWAY: | think there was a case Here is the explanation:
where it was used through my area of mineral resources | have been advised that this matter has not yet been settled by

development. the Crown Solicitor's Office—
The Hon. A.J. Redford interjecting: _ so, itis payment in relation to a particular petroleum explor-
TheHon. P. HOLL OWAY: | have not missed anything. ation licence number with respect to a title agreement that
Members interjecting: was brokered—

. The Ho_n. P. HOLL OWAY: V_\/hat have | missed? What pending finalisation of licence arrangements which has required
is your point? What | am explaining is that— further negotiations than anticipated at the time of the payment.
The Hon. A.J. Redford interjecting: Accordingly, it is assumed that this amount remains in the Crown
TheHon. P. HOLLOWAY: Let me explain this. Under Solicitor’s Office trust account for legitimate purposes, howc_ev_ervye
the Department of Primary Industries and Resources, i%rfef}iclg the process of confirming this with the Crown Solicitor’s
minerals, we fund some work that is undertaken by the s ) .
Crown Solicitor's Office in relation to native title work. Not T €re is nothing amazing about that.
surprisingly, some funds from the department will be paidto  TheHon. R.I. Lucas: What is the date of the memo?
the Native Title Unit and to the crown solicitors who =~ TheHon. P.HOLLOWAY: Itis dated today.
undertake that work. If that money does, in fact, finditsway TheHon.R.I.LUCAS: Given that the minister has
into the trust account, it does not particularly mean that therguoted from that document, | ask him to table it.
is anything wrong with that. In fact, it would be entirely =~ TheHon. P. HOLLOWAY: | will provide a copy of the
appropriate for that money to go into a Crown Solicitor'sdocument as the Leader of the Opposition has suggested.
trust fund to pay for the work that is done by the Crown
Solicitor. The issue that the Auditor-General commented on TheHon. R.I. LUCAS: Can | clarify that, in relation to
was in relation to money being put into that account andhat issue, the minister is indicating that he has had that
transferred out for purposes that were not really directlyadvice, as of today, from his deputy chief executive and, as
related to the work of the Crown Solicitor’s Office. That is it is dated today, that he is not yet in a position to know
my understanding of the matter. whether that issue has been clarified by the Crown Solicitor
Certainly, from the information that | have been providedor the people who operate the Crown Solicitor's Trust
with, I think that a small amount of money had been placed\ccount within the Department of Justice?
in that trust account specifically in relation to that native tite ~ The Hon. P. HOLLOWAY: | have obviously made
work. But it was a relatively small amount of money andinquiries in relation to this matter in my department. That was
there was certainly no issue, | am assured, of anythinghe response that | received today. | expected questions on
improper in relation to that. this matter, so | asked my department to provide me with
advice before question time today. That is the advice that |
TheHon. R.I. LUCAS (Leader of the Opposition): Is  was given by the department a week or so ago when this
the minister arguing that any minister or agency that employmatter arose and | asked for it to be checked. As | say,
crown law has been depositing money in the CrownPrimary Industries and Resources pays for the activities of the
Solicitor's Trust Account? Indeed, | would say that mostCrown Solicitor's Office. When money is put in pending
ministers—possibly all ministers—make use of crown lawfinalisation, | would have thought that the Crown Solicitor’s
in terms of paying for services. Is this minister seeking toTrust Account would be an entirely appropriate vehicle for
excuse his confession this afternoon in relation to, evidentlythat money to be paid into. Essentially, that money will be
the use of the Crown Solicitor’s Trust Account on the basigaid out of it by the Native Title Unit, which does all that
that it was a payment for services rendered by crown law?work on behalf of Primary Industries and Resources.
The Hon. P. HOLLOWAY: There is absolutely nothing
to it. Let me read a note that | have from the Deputy Chief TheHon. R.I.LUCAS: In relation to this particular
Executive of the department. He states: amount, if the issue is still pending resolution, why was an
The use of the Crown Solicitor's Trust Account has beeninVoice issued from Crown Law to the minister and his
discussed widely in parliament following the tabling of the Auditor- department on 8 June, if he is now indicating that this issue
General's 2003-04 report to parliament. | thought it prudent to adviséias not been resolved and, therefore, this particular $25 000
you that PIRSA has paid an amount of $25 000 to the Crowrhgg not yet been expended?

Solicitor's Office that was receipted by them on 15 June 200the .
payment was made by PIRSA in response to their invoicdated TheHon. P.HOLLOWAY: The matter has not been

8 June 2004. finalised but, presumably, the services were given. The

So, it has charged for services and the department has paifoWn Solicitor's Office is presumably invoicing PIRSA for
it. There is nothing amazing about that. It goes on: services provided by the Crown Solicitor’s Office, and

. ; . . PIRSA has paid that money. But the payments are pursuant
B n th ils provi in the receipt from the Crow . . . PO

Solicéiitgﬁg (%ffif:e(,9 i?\?\/tguﬁj %gpeﬁ?hatt’[h&g?ﬁnﬁs vf/)eretd%pcosﬁtego section 31 (,)f the Native Title Act, so the payment is in
in the Crown Solicitor's Office trust account. regard to a native title agreement brokered through the Crown
Solicitor's Office. The matter may not have been finalised
but, presumably, the service was performed and that is why
the matter has been invoiced. It is obviously not yet appropri-
ate to forward that money on. As | said, the matter is now

being checked.

That is hardly surprising—

TheHon. A.J. Redford: Why?

TheHon. P. HOLLOWAY: Because it was paid to the
Crown Solicitor for services performed by the Crown
Solicitor. It continues:

The amount relates to a government obligation pursuant to TheHon. R.|. LUCAS: Given that the minister has now

section 31 of the Native Title Act 1993. The paymentis in regard to P
a native title agreement brokered through the Crown Solicitor’s‘confessed to the use of the Crown Solicitor’s Trust Account

Office in respect to Petroleum Exploration Licence No. 139 in theln relation to this issue, | assume that he asked all his other
Officer Basin. chief executives in other departments and agencies reporting
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to him whether he and they have been making use of th8alicitor. It really goes back to the answer | gave last week,
Crown Solicitor’s Trust Account in other examples. What haghat just because money goes into the Crown Solicitor’s Trust
been the nature of the advice from the other departments adccount does not mean that there is anything wrong. The
agencies that have reported to him, as minister, over the pasily thing that would be wrong is, as the Auditor-General has
12 months—the period covered by this Auditor-General’'spointed out, if money was parked there to try to get around
Report? the carryover policy of the government.
TheHon. P. HOLLOWAY: In relation to DTED, my
advice is that there was some money paid in relation to the TheHon. R.I.LUCAS: As the minister knows, the
AP lands but that it was spent directly to the agency conAuditor-General has reported significant concerns about
cerned. My advice is that that money has not gone througissues relating to cash management, underspending, and
the Crown Solicitor’s Trust Account. The only money is this carryovers. Can the minister indicate the extent of the
$25 000 for which the department was invoiced for servicesdnderspending in his Department of Trade and Economic
Development at the end of 2003-047?
TheHon. R.I. LUCAS: Could the minister indicate why TheHon. P. HOLL OWAY: Obviously, | will have to get
he referred to the AP lands money in response to the questidhe exact figure, but the honourable member would be well
| put to him about the Crown Solicitor’s Trust Account? Hasaware of the changed policy in this department and, in
money been paid to DTED or to one of the agencies reportingarticular, the decision taken by the government to downsize
to him in relation to AP lands initiatives? the department—a lot of that happened during the course of
The Hon. P. HOLLOWAY: Itis my understanding that, the 2003-04 financial year. The BMT review was also
on some of those initiatives on the AP lands, my colleagudinalised towards the end of 2003 and, as a result, there was
the Minister for Aboriginal Affairs and Reconciliation is significant downsizing and decisions were taken in relation
probably in a better position to know the background to thigo the industry IIAF fund.
than me. Agencies such as PIRSA and DTED—in fact, a TheHon. R.I. Lucas: What was the underspend?
number of agencies—have been involved through the senior TheHon. P. HOLLOWAY: It depends on how you
management council in relation to initiatives on the AP landsdefine underspend. If one goes from the budget allocation to
TheHon. R.I. Lucas. How much money did DTED get? the final budget, it is there in the budget—and significantly
How much did you give it? less money was spent than was allocated. | guess we can get
TheHon. P. HOLLOWAY: | will have to get that it from the papers if the honourable member wants me to look
information because it was some time ago—probably beforé up but, obviously, it was a significant amount given the
| came into the department. | will see whether | can find thepolicy changes during the year. For example, if one looks at
information. My advice is that it was the old business,page 1206 one can see the figures there.
manufacturing and trade department, and the OED paid The Hon. R.l. Lucas interjecting:
$53 000 in December 2003. TheHon. P. HOLLOWAY: No, because there were
TheHon. R.l. Lucas. Paid to whom? changes in relation to the industry attraction fund and other
TheHon. P. HOLLOWAY: That was paid to PIRSA, matters which meant there was significant underspending in
who invoiced DAIS and DTUP. That was the arrangementelation to that year because of changed policies through the
through the senior management council back in Novembeyear. | would have thought that would be pretty obvious from
last year, and that money went directly to the Tjukurpahe financial statements. As for the total outflows, the
Anangu Pitjantjatjara Yankunytjatjara law and culture group Auditor-General’s Report gives actuals versus actuals; it does
That is the only money that has gone there. The only reasomot give the budgeted figure, but | would expect the outflows
I have referred to the AP lands is that | noticed the questionto have been significantly less than the budgeted figures as
ing of the opposition and, again, | anticipated that members consequence of those decisions.
opposite might try to bring that in. So, being ever helpful, | TheHon. R.I. Lucas. More than $20 million?
am explaining that— TheHon. P.HOLLOWAY: It certainly would be
The Hon. Caroline Schaefer: You knew there was a hole significant.
and you thought you had better plug it!
TheHon. P. HOLLOWAY: There are no holes—that is TheHon. AN GILFILLAN: I will make an explanation
the whole point. | assumed that that was what the fishingpefore asking the Leader of the Government a question about
question asked by the Leader of the Opposition yesterday wg&ftware transfer fees as outlined in the Auditor-General's
about, in relation to money paid in that region, so | haveReport. | draw the Leader of the Government's attention to

provided that information and am happy to do so. Part B, Agency Audit Reports, Volume I, page 53, para-
graph 26.3. It reads:
TheHon.R.I.LUCAS: The minister is, therefore, As part of the disengagement process as contained within

confirming that that money, whatever sum it was in relatiorprovisions of the ‘Information Technology Services and State

to AP lands initiatives, has been properly expended for th C?“Omic Devergmzent Agreement’ with EDSr(]A“S.tLa”a) Pty ]';td
purposes it was meant for, and that it has not been held in a er [paragraph] 2.20), are costs pertaining to the withdrawing from

way in the Crown Solicitor’s Trust Account l[slting services.
TheHon. P. HOLLOWAY: That is the advice | have S° this is clearly detail in relation to the potential changing

regarding that money—I am advised that it came from DTECFONtract of technology services and in particular with some

last year and was given directly to that group. One Caﬁiealings with EDS. Two items on this page have caught my

assume that it has been properly accounted for and auditegftention. The first reads:

The other money that | referred to in the previous question Software licensing transfer fee.

- . As part of maintaining existing services may be the requirement
was in relation to the money that had gone to the tru purchase relevant software licences as pertaining to software,

account, which was specifically related to a native titlegatabase and mainframe applications. An amount of $2 million is
negotiation—obviously, they are handled by the Crownestimated. ..
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The second reads: relation to the transfer of funds to the Crown Salicitor’s Trust
Software maintenance transfer fees. Account. There were a series of transactions, according to his
As part of maintaining existing services may be the requirementeport at page 687, Volume 3. A leaked letter from the former
to acquire software maintenance licences as pertaining to softwar€EQ Kate Lennon to the Premier reveals that the transfers
database and mainframe applications. An amount of $200 000 ig|ated to funding for APY lands, expensive criminal cases
estlmat.ec?l. i and so on to ensure service deliveries. Can the minister assure
The minister and members will be aware that we have beejs that no moneys in relation to programs under his supervi-
very enthusiastic in urging the government and othegjon or responsibility as Minister for Correctional Services
members of parliament to look at open source as an optioRave been transferred to the Crown Solicitor's Trust Ac-
in software and, in particular, government applications. Sogount?
the questions | put to the government are: The Hon. T.G. ROBERTS: | have no knowledge of any
1. Is this not an ideal opportunity to escape the shacklegoneys that may have been transferred in that way. Yester-
of existing proprietary software licensing schemes and roljay | gave an undertaking to the honourable member, or it
out competitive open source products? may have been his colleague, to bring back a reply. The
2. How much could the government of South Australiagquestion was: was | aware of the way in which the funding
save in software licensing costs if all generic office applicahad been allocated, whether it had been spent appropriately
tion suites were replaced with zero cost open source alternand allocated to the correct funding? | have indicated that |
tives? | do not expect the leader to answer those questions || bring back a reply to the questions asked yesterday. In
detail, but | believe this is an appropriate time to raise themyelation to the question just posed, | am unaware of how the
because, although it is only a small part of the Auditor-moneys were transferred. | am also unaware of the way in
General's Report, it is quite a clear signal regarding the trengihich the various departments made aggregated contributions
that | believe has been taken in other state governments tg the APY fund, and | thank them for their generosity
look at the introduction of open source instead of proprietanpecause Aboriginal affairs certainly did not have any of the
products where, in general, ‘proprietary products’ is afunds required to make the changes which were forced upon
pseudonym for Microsoft. | would urge the government atys to correct the circumstances up there. As | have said and
least to look at these issues in detail, even if the leader cannpidicated yesterday, | will follow up on those questions in
answer them in the chamber now. relation to whether the money was adequately dealt with in
TheHon. T.G. ROBERTS (Minister for Aboriginal  relation to targeting the issues and | will bring back a reply
Affairsand Reconciliation): | thank the honourable member gnd provide that to the honourable member.
for his questions and note his continuing interest in the
matter. It is a matter for the minister for DAIS in another TheHon. A.J. REDFORD: Did the minister or his
place. | will take it on notice and bring back a reply. agency receive any audit letters prior to the completion of the
Auditor-General’'s Report and, if so, will the minister table
TheHon. A.J. REDFORD: My question to the Minister  al| correspondence between the Auditor-General’s office and
for Correctional Services comes from page 753. The ministethe department and/or the minister and, if not, why not?
will note that at item 33 in last year's annual report some TheHon. T.G. ROBERTS: | will inquire within my
$73 000 was received in revenues from criminal injuriejepartment to find out whether there was correspondence

compensation levies, which | assume are amounts paid to th@tween the Auditor-General’'s Department and DAARE, and
department by prisoners for criminal injuries compensation:gple the relevant documents.

Under payments (and one assumes the $73 000 goes to the

Criminal Injuries Compensation Fund) this year the depart- TheHon. A.J. REDEORD: At page 733 of the report it
ment collected $80 000 and it paid out $100 000. Is thestates that some prison institutions had not performed bank
department giving prisoners credit in relation to payment ofeconciliations in respect of their bank accounts for six
criminal injuries compensation levies to the department? months, in some cases. What were the specific institutions

TheHon. T.G. ROBERTS: | am unaware of how that that failed to perform bank reconciliations? Have those
matter is calculated or what— reconciliations now taken place?

TheHon. A.J. Redford: It can only be described as  TheHon. T.G. ROBERTS: | do have some details on the
giving prisoners credit; there could not be any other explanquestions the honourable member has raised. The audit
ation. revealed that some prison institutions had not performed bank

TheHon. T.G. ROBERTS: —administrative activity is  reconciliations in respect of their general and imprest
involved in paying out more than has been collected. Theccounts. In some cases reconciliation had not been prepared
honourable member indicates that it could be conveyindor a period of six months. The majority of the general

credit. It may also be carryover perhaps from the— accounts in the prison institutions were closed at the com-
TheHon. A.J. Redford: Last year 73 in and 73 out— mencement of the 2004-05 financial year, avoiding a

perfect; love it. What about this year? requirement for future reconciliations. The remaining imprest
The ACTING PRESIDENT (Hon. J.S.L. Dawkins): accounts in prison institutions have relatively low value

Order! The minister has the call. average balances. Procedures and training are being devel-

TheHon. T.G. ROBERTS. Thank you, MrActing oped to assist prison staff to perform these bank account
President. | will refer the question to the departments andeconciliations. The auditor has advised that he was satisfied
bring back a more accurate reply than | have already giverwith the departmental response.

TheHon. A.J. REDFORD: | refer to page 4, Part A of TheHon. A.J. REDFORD: Again at page 733 the
the Audit Overview. All my questions are to the Minister for Auditor-General, under the topic of payroll, refers to a
Correctional Services. The Auditor-General reports there wasumber of specific issues that were raised in relation to the
non-compliance with relevant Treasurer’s Instructions irpayroll function and says that they related to issues that were
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the sole responsibility of individual sites. He then says, ‘The 3. What is the current status of each of these investigat-
main issues raised concerned the following areas’ and one @ns and when is it expected that the investigations will be
those was the control of bona fides and leave return forms tinalised?
ensure that payroll is completely and accurately processed. 4. Have the breakdowns in internal controls and financial
It is of some interest to me that in last year’s Auditor- management practices been addressed and rectified to prevent
General’'s Report the Auditor-General said exactly the sama further recurrence of this problem?
thing. Last year the department responded to the Auditor- TheHon. T.G. ROBERTS: | will refer those questions
General and said a satisfactory response was received f@f the minister in another place and bring back a reply.
each of the matters raised, yet this year the Auditor-General
raises precisely the same issue and again the Auditor-General, TheHon. A.J. REDFORD: In the statement of accounts
who on this occasion must be easily satisfied, says, ‘Aat page 752 it says that the department has a number of
satisfactory response was received for each of the mattecemmon law claims made against it by various claimants and
raised.’ Given that they have raised the same issues two yeagsgposure facing the department is $322 000. It also goes on
in arow, does the minister accept that these issues have besmnd says that ‘the department has a potential financial
dealt with satisfactorily in a timely fashion? exposure in respect of a pay claim made by the Public Service
TheHon. T.G. ROBERTS: There are a number of issues Association’ and goes on to say ‘but the total value of
associated with payroll deductions or functions in relation tgpotential claims cannot be reliably quantified'. It then says,
attendance and leave return forms, and there have be#&dontingent liabilities are not actual liabilities and therefore
attempts to correct any imperfections that have appeared lmave not been included.’
some of the prisons, but there is now more of a centralised As | understand the current dispute between the govern-
approach being adopted by the department in relation to ment and the PSA, the government has made an offer to the
whole range of matters when it comes to the management &fublic Service. | understand that the period of negotiation
prisons. | would hope that the issues raised were differeninder the act has expired and | am also informed that the
issues. amount payable by the government will be at least what has
TheHon. A.J. Redford: You don’t know? been offered by the government to the Public Service. First,
TheHon. T.G. ROBERTS: | am reasonably certain, but has this been factored into contingent liabilities and, second-
I will refer the questions for attention by the departmentally, is the government now taking steps to pay the hardwork-
personnel who can accurately describe the variations that mayg workers in the Department of Correctional Services a pay
have occurred in the system that needed to be cleaned up thise at least to the value of the government's trivial offer that
financial year. | am sure the Auditor-General’s response ieas been made to date?
based upon a report given to him by the department, butlam TheHon. T.G. ROBERTS: | thank the honourable
not sure whether they were the same problems that appeargtmber for his interest in all things Corrections. The second
in this financial year as appeared in the previous financigbart of his question | will refer to the Minister for Industrial
year, but | suspect they may have been different. Relations in another place. In relation to the provision for the
In all departments there are ways in which controls areontingent liabilities, because the difference of opinion
sometimes relaxed by some individuals who are supposed tsetween the two parties has not been settled, the only way in
be performing duties in evaluating those programs and iwhich the department can react is to use the accounting
some cases there are individuals who will take personahethods it has used. | will endeavour to get a progress report
advantage at the expense of the department and everyofug the honourable member in relation to the negotiations and
else. discussions and bring back a reply.

TheHon. KATE REYNOLDS: My question is to the TheHon. A.J. REDFORD: | have a supplementary
Minister for Aboriginal Affairs and Reconciliation, represent- question. What are the details of the $322 000 worth of
ing the Minister for Families and Communities, about thecommon law claims? In particular, what is the nature of the
former FAYS department. | refer to Volume 2, pages 551¢laims that have been made against the minister's depart-
554 and 556 of the Auditor-General’'s Report. The Auditor-ment?

General’'s Report mentions that internal audit coverage of TheHon. T.G. ROBERTS: | will endeavour to get a
FAYS in 2003-04 included a review of alleged misappro-preakdown of the major groups that are seeking common law
priations from advance accounts operated in FAYS districtedress—not the details of the claim but at least the direction
offices. The review highlighted concerns regarding the&rom which the claims are being made.

adequacy of processes, procedures and internal controls over

those accounts. The audit also reviewed a number of aspects The Hon. A.J. REDFORD: In relation to page 753,

of FAYS business operations, including a number of cases ofrust funds’, will the minister give an assurance that the only
suspected fraud, highlighting breakdowns in internal controlgnoneys that go in and out of the prisoners’ trust fund are in
and financial management practices. relation to prisoners; and that no other amounts of money are

The audit investigated three cases of alleged fraud ipaid into those trust funds?

FAYS district centres and at the time the review was finalised TheHon. T.G. ROBERTS: | will take that question on
four staff had either been suspended or had resigned and weiétice and bring back a reply.

subject to ongoing investigation by the police Anti-corruption

Branch. My questions are: TheHon. R.D. LAWSON: | direct my question to the

1. What measures have been taken to improve thklinister for Aboriginal Affairs and Reconciliation, and |
adequacy of processes, procedures and internal controls ovdnaw his attention to Part B, Volume | of the Auditor-
advance accounts? General's Report; in particular, page 6 where it refers to the

2. Were all cases of suspected fraud within FAYSfact that the Department for Aboriginal Affairs and Reconcili-
reported to the police? ation was transferred to the Department for Families and
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Communities on 11 March 2004. For financial accounting It is not unknown in other states for the Department of the
and reporting purposes the transfer of employees waBremier and Cabinet to be used within the Department for
proclaimed to occur on 1 July 2004. Aboriginal Affairs and Reconciliation, either at a policy level
The Premier announced during the last sitting weekor at an implementation level, as an authoritative agency for
indeed after question time on the last sitting day before thigetting cross-agency support. Queensland has a system that
week, that the Department for Aboriginal Affairs and has some of those aspects to it. Each state lines up Aboriginal
Reconciliation has now been transferred to the Departmertffairs differently, but it was felt that that authority would be
of the Premier and Cabinet. So the Department for Aboriginalmportant in getting the changes that we required cross
Affairs and Reconciliation has been transferred successivelygency because of the urgency issues that we were dealing
from the Department of Administrative and Information with.
Services to the Department for Families and Communities, In relation to the funding costs and who paid for the cost
and now to the Department of the Premier and Cabinet. Myf the transfers, | do not think that the cost of the transfers
questions are: would have been horrific. | am not too sure what they cost,
1. What was the purpose of transferring the administratiomut | will refer that matter and bring back a reply. Certainly,
of this department from one department to another during thitFom my understanding, there were no major changes or
course of the period covered by the Auditor-General'svastage as a result of the movement of the department. We

Report? have made savings in the way in which Aboriginal affairs has
2. What has been the cost to the department of thedgeen structured. The number of people on the payroll has
transfers? changed. The nature of business in the department has

3. Was the cost of the transfers paid out of funds whiclchanged from being actively involved in designing and
were allocated to the Department for Aboriginal Affairs andcreating infrastructure support back to the basic core work of
Reconciliation? administering, if you like, policy, infrastructure and human

TheHon. T.G. ROBERTS: The discussions that flowed service support for Aboriginal people throughout the state.
around the positioning of the Department for Aboriginal So, its nature has changed.

Affairs and Reconciliation in its first move was for adminis- ~ There were cost savings as a result of that, and that would
trative purposes; that is, grouping Aboriginal affairs with be, | guess, in some way played against the costs of transfer-
families and communities because so many of the problemal—although, as | have said, those costs were minimal.
being experienced by Aboriginal people, in terms of healthThere were no letterhead changes; and there were none of the
education and housing, were human service issues that fittetlanges that are required in putting together agency shifts and
well with the Department for Families and Communities. lall the fanfare that goes with it. | will take that question on
thank DAIS for the support it gave me as Minister for notice and bring back a reply with respect to the cost of the
Aboriginal Affairs and Reconciliation and the interest that ittransfers and also the cost of the transfers to the Department
showed in trying to come to grips with some of the problemsfor Aboriginal Affairs and Reconciliation. But | suspect that
we encountered early in our governance, but DAIS was gat would not be the case.

large department with its core business being administrative

in form, rather than Aboriginal affairs. TheHon. R.D. LAWSON: | direct the minister to Part B,

The department of human services was administerinyolume 2, page 615, dealing with the South Australian
some of the human services management within and acrosdoriginal Housing Authority, where reference is made at the
departments—and DAIS was part of its responsibilities—bubottom of the page to the fact that an omission by the
it was felt that such a large department may lose sight of authority in this year had contributed to a capital upgrade of
small department such as DAIS. As a result of restructuringhe budget for the current year, this authority being overspent
we were interested in moving into a department that had ky $3.6 million. The error that led to that is explained in the
minister who was well versed in dealing with the humanpreceding language. My questions to the minister are:
service issues which face many Aboriginal people and which 1. Was he aware of this overspend by the Aboriginal
were being dealt with by the Department for Aboriginal Housing Authority?

Affairs and Reconciliation. That move made good sound 2. Is he aware of any adverse effect that it might have on
common sense in aggregating issues across agencies. TAgoriginal communities?

task force had been set up, and it was felt that there would be 3. What steps are being taken to ensure that budgets are
a lot in common between the two agencies. adhered to by the authority?

The move from the Department for Families and Commu-  TheHon. T.G. ROBERTS: Although Aboriginal housing
nities to the Department of the Premier and Cabinet wag an important aspect of Aboriginal management of infra-
based on a view held by the Premier and me that access §oructure, it does come under another minister. The matters
Treasury, and our ability to combine our arguments in termairound housing are critical issues in relation to dealing with
of educating, if you like, other agencies in relation to someaemote, regional and metropolitan Aboriginal people, and |
problems we were experiencing with slow responses fromwill refer that question to the Minister for Housing in another
agencies, would be speeded up if the authority of thelace and bring back a reply.

Department of the Premier and Cabinet was to be used to

ensure that other agencies did take note of the recommenda- TheHon. R.D. LAWSON: Page 51, Volume 1, Part B
tions from the task force, which was set up as a cross-agenof the Auditor-General's Report contains an abridged
management body; and dealing with the commonwealth istatement of the financial position for the Department of
unknown circumstances—it was before the election. IPAdministrative and Information Services. Under the Depart-
relation to dealing with the collapse of ATSIC and ATSIS, ment for Aboriginal Affairs and Reconciliation it is stated

it would be better, and it would have more authority, if youthat the net assets of the department as at 30 June 2004 were
like, when dealing with commonwealth issues, if it was$9.241 million, compared with only $2.378 million in the
coming out of the Department of the Premier and Cabinet.preceding year. Is the minister able to provide any explan-
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ation for the substantial rise in the net asset position of his TheHon. R.D. LAWSON: | move:
department over the past year? Page 2, lines 3 and 4—

TheHon. T.G. ROBERTS: No, | am unable to give an Delete ‘Abolition of the Drunk’s Defenceind substitute:
explanation, other than a transfer of assets that may have  Intoxication
occurred while the office of the Department for Aboriginal The purpose of this amendment is to ensure that this act of
Affairs and Reconciliation was being transferred throughparliament has a correct and appropriate title, and that the title
departments. | will endeavour to obtain information from theis not a piece of political hyperbole. To suggest that this bill
department and bring back a reply. has abolished the drunk’s defence in its entirety is, in fact, to

create a wrong impression and to give the bill a misleading

TheHon. R.D. LAWSON: | refer the minister to the title. The fact that it might be part of a political jingle does
statement of abridged financial performance on page 49 ofot mean that we should allow our statute book to be
the Auditor-General's Report where, under the headinglemeaned in the way in which this title purports to demean
‘Department for Aboriginal Affairs and Reconciliation’, itis an important measure which we support as some element of
stated that the total expenses of the department from ordinarsw reform. However, it is clear from the minister’s last
activities was some $11.2 million, which comprised employ-answer that the claims of the government that too many
ee expenses at $3.2 million, supplies and services at $4.1 mjjeople are being acquitted on this ground is entirely specious.
lion and others at $3.7 million, using very round figures. TheHon.|AN GILFILLAN: | indicate Democrats’
However, the comparable figure in the Auditor-General’ssupport for this amendment. As | indicated in my second
Report for 30 June 2003 (Volume 1, page 43) shows totaleading contribution, | have found it difficult to actually use
expenses from ordinary activities of some $12.7 million, ahe term in the title of the bill because it seemed to us to
figure that is some $1.5 million above that for this year. Cardemean the integrity and prestige that the law should enjoy
the minister provide the council with an explanation for thein this state. To have an emotive, loaded comment included
reduced expense this year, especially in light of the fact thah the title of the bill underlines several of the points that we
the demands on his department have increased significantly&re making in totally opposing the bill per se. Although |

The Hon. T.G. ROBERTS: | have found the $6 million think that the shadow attorney, the Hon. Robert Lawson, is
differential between the net assets of the department fddnd in his praise saying that it performs some form of
2002-03 and 2003-04. The $6 million refers to the cash thanodest law reform, it is very hard to find. It is even harder
was held in account for the power station on the APY landsto find the mischief at which it is targeted. We will support
| suspect that the differential just referred to by the honourthe amendment as, at least in some small degree, it restores
able member could also be related to infrastructure spendingome dignity to the title of the bill. However, that should in
rather than spending on human services. | will endeavour tno way be taken as the Democrats condoning the legislation,
bring back a more accurate reply. which we intend to oppose at the third reading.

TheHon. P. HOLLOWAY: First, | would like to make
the comment that, although there may not have been many
cases, we believe that even one is too many. The government
opposes this amendment, which seeks to change the short title
of the bill by replacing ‘Abolition of the Drunk’s Defence’

CRIMINAL LAW CONSOL IDATION (ABOLITION  with ‘Intoxication’. The reason we oppose the amendment is
OF THE DRUNK'SDEFENCE) AMENDMENT BILL  that the short title was chosen by parliamentary counsel—not
. by the government. That is right and proper, not only as a

In committee. matter of form but also as a matter of substance.

Clause 1. o _ The Hon. lan Giffillan interjecting:

TheHon. R.D. LAWSON: | have a preliminary pointand  TheHon. P. HOLL OWAY: | hope the Hon. lan Gilfillan
question before | move my amendment. In the minister'st |east listens to the argument. The election policy that the
response on 14 October, he read iH@nsardthe policy of  pill proposes to implement is called ‘Abolition of the Drunk’s
the government, which states: Defence’ and it was so called because that is the popular

Being drunk or high on drugs shouldn’t be an excuse forunderstanding of the policy being pursued—it is what
committing crime. Too many offenders get off because they clainprdinary people in the street call it. However, it is also what
they were drunk or high on drugs when they committed the crimeq gecision in O’Connor was called at the time. The effect
The latest report of the Police Commissioner indicates thagf the bill was, therefore, accurately described by the short
there were some 150 000 offences reported last year, andile ‘Abolition of the Drunk’s Defence. It is the govern-
comparable number has been reported in each of the precaglent’s view that the existing title is right as a matter of form
ing years. Can the minister indicate how many Southand as a matter of substance and that it should, therefore, be
Australian offenders have got off because they claimed thegetained. The government opposes the amendment.
were drunk or high on drugs? TheHon. IAN GILFILLAN: The rather sanctimonious

TheHon. P. HOLL OWAY: The answer to that question attitude that the government takes in relation to this, in trying
is that | cannot provide the number, but it would certainly beto pin the tail on the donkey of parliamentary counsel and say
a very small number. Occasionally, there is one or two othat they concocted the title, is ludicrous because the
these cases. One that we do have information on is the cag@orney-General, prior to being in government, has been on
of Coates v McCormick, No. 2145 of 1991 of the Souththe airwaves for years, fulminating against so-called horrific
Australian Supreme Court. injustices done in South Australia. Yet the best efforts of the

TheHon. R.D. Lawson: That is one. government have revealed only one case, upon which we as

TheHon. P. HOLLOWAY: It is one but, as | said, we a community have been incited to be horrified in respect of
are not quite sure how we would get that information. Itthe travesty of justice done almost on a daily basis whereby
would not be a large number. people in some way or another can perform all sorts of
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horrific crimes and yet, by waving the drunk’s defence flag, AYES (cont.)

get off. It is an absolute nonsense. Stefani, J. F. Stephens, T. J.
While I am here, it is important that the Leader of the Xenophon, N. Zollo, C.

Government actually hears what | am saying—but he is in NOES (3)

deep conversation. | will keep talking until | get his attention, Gilfillan, I. Kanck, S. M.

because | want him to hear what | am saying. | think it is Reynolds, K.

unfortunate if, at the committee stage, the Leader of the
Government cannot hear comments being made. | think | do
have his attention now.

TheHon. P. Holloway: | was listening.

TheHon. AN GILFILLAN: If | have the minister’s
attention | would like to compliment the author of the report
to the bill. Itis rare in general legislation to have such a well
researched and informative report presented to the parliament
and, if for no other purpose, | would like to put on the record

that | found it informative and valuable to read the report. | ts | d brief d di
would like the minister to pass on to the appropriate sourc&0MMments. 1 made a very briet second reading response
esterday but | wish to comment on a few matters, which,

my hearty congratulations and those of the Democrats forgfn Ul " st th f debate th h th
excellent report—although it was, unfortunately, applied t Opetully, will assist the passage ol debate throug €
a legal nonsense. committee stage. Many points were raised during the second

TheHon. P. HOL L OWAY: | am sure that Mr Matthew reading debate but several misunderstandings arose as a result

Goode, who s siting next o me,has heard hose commen(l % 1021 A4 s LN Fei 1L ecly b
TheHon. R.D. LAWSON: In support of my amendment, : y Y

S hich the one-metre rule operates. Perhaps | will go through
! should also |n.d|cage that when the' now Attorney nger hat at the appropriate time during committee. | would like to
introduced earlier bills to achieve this purpose they did no

S o v ; onfirm that the advertising of tobacco products is banned
have the hyperbolic title which is now given to this measure, w whic hill. It is only the display provisions that are

The previous bills were appropriately described consiste%elayed | think that point needs to be made, that is, the
with the nomenclature used in amendments to our crimin dvertising of tobacco products is banned. It is only the

law. | also add my thanks to the minister’s advisers for the; L .
; 4 . . ... display provisions that are being delayed.
professional way in which they have briefed the opposition The other day | omitted to thank the member for Reynell,

and prepared at least part of the second reading explanatioahy Thompson. who chaired the hospitality smoke-free task

which has been helpful. >
The committee divided on the amendment: force. | also thank the members of the task force, John Lewis

Majority of 15 for the ayes.
Bill thus read a third time and passed.

TOBACCO PRODUCTSREGULATION (FURTHER
RESTRICTIONS) AMENDMENT BILL

In committee.
Clause 1.
TheHon. P. HOLLOWAY: | wish to make a few

AYES (15) and Brett Matthews from the AHA, Mark Butler from the
Cameron. T. G. Dawkins. J. S. L. LHMWU, Ms Sally Neuville, the Busme_ss Development
Evans A.’L. Gilfillan |’_ Manager, Restgurapt and Caterlng, Mr Michael Keenarj, who
Kanck’ S. M. Lawson’ R. D. (teller) was the executive director of the Licensed Clubs Association,
Lensin,k J. M. A. Lucas R | Ms Trgdy Mc_Gowan, Ge_neral Manager of_ the S_kyC|ty
Redford' A J Reynélds K. Adelf_;ude Cas!no, Ms Louisa Bowes, the P(_)Ilcy Officer (_)f
Ridgwa)} D. W. Schaefer ’C. V. Passwe Smoking at the WorkCover Corporation, Ms Caroline
Stefani J E. Stephené T 1 Miller, 'ghe Manager of Tobacco Contrql Research .and
Xenopﬁon N. ’ Evaluation, Mr Jim Dadds, the representative on the National
' NOES (6) Expert Advisory Committee on Tobacco (NEACT) and
Gago, G. E. Gazzola, J. Ms Della Rowley, Manager of the Tobacco Control Unit in
Holloway, P. (teller) Roberts, T. G. the Department of Health.
Sneath, R. K. Zollo, C. | also take the opportunity to acknowledge the many

organisations and individuals who provided comment on the
task force recommendation and other aspects of the legisla-
tion, including those who contributed to the more recent point

Majority of 9 for the ayes.
Amendment thus carried; clause as amended passed.

Remaining clauses (2 to 6) and title passed. of sale discussions. In relation to this bill, it is important to
Bill reported with amendments; committee’s reportsay that | believe we now have a bill that takes a balanced and
adopted. well-considered approach to achieving significant health

benefits for the people of South Australia while, at the same
time, ensuring that jobs and business are protected. This is an
ongoing issue and we will continue to look at opportunities

TheHon. P. HOLLOWAY (Minister for Industry and
Trade): | move:

That this bill be now read a third time. for legislative reform to address this critical health issue, but
The council divided on the third reading: | believe it is important not to hold up this important raft of
AYES (18) reforms, which have been compiled as a result of a significant
Cameron, T. G. Dawkins, J. S. L. amount of consultation over a long period for the sake of
Evans, A. L. Gago, G. E. issues that can be addressed in the future.
Gazzola, J. Holloway, P. (teller) I know there are some amendments in relation to other
Lawson, R. D. Lensink, J. M. A. matters that really do need further discussion, but the reforms
Lucas, R. I. Redford, A. J. contained in the bill are important. They have been the result
Ridgway, D. W. Roberts, T. G. of significant negotiations with the community, and that is

Schaefer, C. V. Sneath, R. K. why the government will be strongly supporting the reforms
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in the form they are because they do represent a compromiss one part of a comprehensive approach that also promotes
that has been reached over a long period. quitting by adult smokers and protects non-smokers from
Perhaps now | could also provide some answers ttobacco smoke. The mostimmediate and biggest health gains
questions that were asked by the Hon. Nick Xenophon duringre to be made by encouraging and supporting regular adult
his contribution. The Hon. Nick Xenophon asked, ‘What dosmokers to quit, especially before they reach middle age. That
75 000 bed days cost?’ The average cost of a hospital bed déys properly where the main priority is and should remain.
in 2002-03 was $946.30, hence 75000 bed days cost One of the main influences on uptake of smoking by
$70.9 million. He asked about consultation with healthyoung people is their perception that smoking is an adult
bodies: ‘Can the government confirm that those groupsactivity and a maker of adult status. It follows that, if adult
dealing directly with the impact of smoking; that is, Quit SA, rates of smoking decline, that also has a prevention effect
the Asthma Foundation, the Cancer Council and the Heawith young people as they see less smoking by adults and are
Foundation were involved directly with the negotiations?’ Iless likely to commence themselves. This is especially true
am advised that the chief executives of the Heart Foundatioifitheir own parents stop smoking, as the children of smoking
and Cancer SA provided a briefing directly to caucus orparents are twice as likely to become smokers themselves.
25 November 2003. Several agencies are funded to reduce the uptake of
The smoke-free hospitality task force received submissmoking by young people, including Quit SA, Life Educa-
sions from a large number of health bodies during thdion, indigenous anti-tobacco project of the Second Storey
consultation process conducted from 15 April to 30 MayYouth Health Service, the Port Adelaide Football Club, the
2003 and these included: the Australian Council on Smokin@asketball Association of SA (Adelaide Quit Lightning), the
and Health; Asthma SA, the Cancer Council of Australia; theRiverland Youth anti-tobacco project, Migrant Health Service
Australian Medical Association (SA); the National Heartand so on. Quit SA conducts the following activities:
Foundation (WA and NT); Cancer Foundation (WA); Non develops and distributes resources for schools and teachers
smokers Movement of Australia; National Heart Foundatiorto use in classrooms, the main one being ‘Tobacco: the truth
(Tasmania, Victoria and Queensland); Non smokers Moveis out there’'—a tobacco curriculum for middle school years
ment of Australia; the Queensland Cancer Fund; the Cancerovided free on request; ‘Guidelines for smoke free educa-
Council of South Australia and the National Heart Foundatiortion and child care’, a resource to help schools and early
(SA) (a joint submission); the Australian Health Promotionchildhood centres comprehensively deal with tobacco use by
Association; the Coalition of Health and Medical Professionstudents and visitors and provide a graduated curriculum for
als Against Smoking (CHAMPS); Action on Smoking and tobacco from kindergarten to year 12; and, provide smoke
Health; Smoke-Free ‘03; and Tobacco Control Research arfdee environments and link with community agencies.
Evaluation. Ms Caroline Miller of the Tobacco Control,  Further, there is Critics Choice—a classroom activity
Research and Evaluation Unit, auspiced by the Cancevhere students view a set of anti-tobacco advertisements and
Council of South Australia, was also a member of thevote on which is most effective. Many schools extend this
hospitality smoke-free task force, and | mentioned thosectivity by having students write or make their own ads. Keep
members earlier. Leftis a training resource for school personnel on how to deal
As to smoking rates over time among young people irwith smoking by students, not as a disciplinary issue but as
South Australia, the Hon. Nick Xenophon asked whether tha health issue and effectively encouraging quitting.
government will provide more details in relation to that issue, As to peer support, in conjunction with the Peer Support
that is, action to discourage young people from taking ug-oundation it assists senior students to promote non-smoking
smoking, particularly with respect to young people who areamong young students in their school. OxyGen is a national
vulnerable to taking up the habit and who have been uncorwebsite for young people and teachers with information and
scionably targeted by tobacco companies in years gone bgesources about tobacco. It operates in conjunction with
The health omnibus survey is the main tool for monitoringWestern Australia and Victoria. The National Youth Tobacco
smoking prevalence in South Australia among the communiti{Free Day is an annual day of activities, competitions and
as a whole and among young adults. Overall, smoking amorgdvocacy for and by young people on tobacco. There is
South Australians, including young South Australians, haprovision of training and support for teachers throughout
decreased over the past decade. In 1994, 40 per cent of 15%0uth Australia in the use of these resources and activities by
29 year olds were smokers. In 2003, 32 per cent weresgular workshops. The budget for these activities is approxi-
smokers. This figure has fluctuated somewhat during thimately $120 000 per year. In the forthcoming school holiday
period and the 2002 figure of 27 per cent was slightly lowerperiod, Quit SA will conduct a cinema advertising campaign
Smoking rates among young adults warrant close monitoringimed at young people, with the intention of counteracting the
Another large survey used to monitor smoking in Southwidespread depictions of smoking in films. Quit SA is
Australia’s young people is the triennial Australian Secon+equired to provide quarterly reports on the achievement of
dary School Alcohol and Drug Survey. Data from this surveyperformance indicators in relation to all these activities.
showed that smoking rates have continued to trend down- The Hon. Nick Xenophon then asked about WorkCover
wards among both 12 to 15 year olds and 16 to 17 year oldsaims from passive smoking. | am advised that the last
since 1984. The 2001 data did not show any stalling oknown review of WorkCover figures relating to passive
decline in smoking rates among South Australian schoolchilsmoking occurred in February 2003. Between July 1995 and
dren. February 2003 there were 13 workers’ compensation claims
The Hon. Nick Xenophon asked what is happening infor medical conditions related to passive smoking. At the time
terms of targeting young people in a positive way to ensuref the review the claims amounted to $144 443. | refer to
they do not take up smoking or, if they have, to give it up. ISouth Australian claims for passive smoking-related condi-
am advised that prevention of smoking by young people isions, as follows:
one of several strategies to reduce the burden of tobacce- In 1995, a mechanic suffered poisoning and the effects of
related disease in South Australia. It is important to see this toxic substances as a result of exposure to tobacco, smoke,
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dust and chemicals. The total cost of the claim wasSouth Wales club, pub, tavern and bar industries, including
$38 023. casinos. This also includes workers in the gaming areas of
In 1995, a waiter suffered aggravation of asthma as #hese venues. The study estimated that 73 to 97 deaths
result of serving at tables where smoking occurred. Thattributable to passive smoking per year occur among the
total cost of the claim was $1 615. 40 000 New South Wales club, pub, tavern, bar and casino
In 1995, a clerk suffered hyperventilation syndrome as avorkers.
result of passive smoking. The total cost of the claimwas In relation to the New South Wales study of the ETS
$744. (environmental tobacco smoke) impact on hospitality industry
In 1996, a painter suffered chronic bronchitis, emphysemavorkers, the report, commissioned by the New South Wales
or an allied condition as a result of exposure to paint, dus€ancer Council from James Repace, estimated the probable
and smoke. The total cost of the claim was $2 950. mortality as a result of exposure to tobacco smoke in work
In 1997, a worker suffered a respiratory condition as asettings. Repace estimated that approximately 40 000 people
result of passive smoking by clients in the workplace. Thavork in the industry in New South Wales, which number
total cost of the claim was $25 321. includes all workers in cafes and restaurants, Star City
In 1997, a home aid worker suffered asthma, triggered by asino, clubs, pubs, taverns and bars. Levels of tobacco
pets, dust and cigarette smoke in the client's house. Themoke exposure were adjusted according to the hours
total cost of the claim was $6 935. typically worked in such settings, and also in terms of the
In 1997, a worker suffered asthma as a result of the effectgvel of exposure ranging from none for cafe and restaurant
of passive smoking from clients in the workplace. Theworkers to high levels for pub and club workers based on
total cost of the claim was $1 057. samples of pubs and clubs where measurement had been
In 1998, a factory hand suffered asthma caused bundertaken recently. Hence, the estimate would not need to
chemicals and smoking. The total cost of the claim wade adjusted to include those exposed in poker machine rooms
$58 516. in the casino. On the basis of population extrapolations, the
In 2001, a waiter suffered a disease of the respiratormumber of premature deaths expected in South Australia
system as a result of serving over the front bar over a longvould be in the range of 18 to 22 per year. This range would
period of time and exposure to extreme amounts of smokdae reduced by 18 per cent for non-smokers only, that is, 15
The claim is undetermined, meaning that further inquiriego 18.
and medical reports are being obtained. The interim The Hon. Nick Xenophon asked whether the government
payments to date amount to $601. has considered what its potential exposure to liability is if it
In 2001, a nurse suffered asthma as a result of the effecfails to act decisively, comprehensively and promptly. | am
of passive smoking from patients. The total cost of theadvised that there have been a number of out of court
claim was $369. settlements and damages awarded through workers compen-
In 2001, a waiter suffered carcinoma of the mouth as &ation and common law action to date. The government is
result of passive smoking. The claim is undeterminedtaking decisive action to eliminate the risk of exposure to
meaning that further inquiries and medical reports arenvironmental tobacco smoke through the legislation it is
being obtained. The interim payments to date amount tttroducing.
$602. As to controlled purchase operations, the Hon. Nick
In 2002, a hospitality worker suffered lung cancer as aXenophon asked what resources are put into dealing with
result of passive smoking. The claim is undeterminedunder-age smoking in terms of its program; and further
meaning that further inquiries and medical reports areletails as to how the program works in relation to under-age
being obtained. The interim payments to date amount tpeople going forward and asking for cigarettes. How is that
$423. program put into place? What revenue is received? What is
In 2002, an office worker suffered respiratory disease athe cost of the program? Will an expansion of that program
a result of passive smoking in the workplace. The totamean a greater degree of compliance? What are the conse-
cost of the claim was $7 287. quences in terms of preventing young people from smoking?
I am advised that WorkCover was not able to update the list |1 am advised that a controlled purchase operation involves
with 2003 and 2004 figures in the short time between theupervised, trained young people, usually aged from 14 to 16
Hon. Nick Xenophon's queries of 25 October and today. years, attempting to purchase tobacco products from retailers.
In relation to the extent that studies have been carried oltfthe young people are carefully trained and instructed not to
in South Australia to assess the number of deaths attributablie about their age if asked. They dress in age-appropriate
to passive smoking in this state, | am advised that thelothing and are selected on the basis that they do not look
government is not aware of any published studies on thelder than their age. At no time during a controlled purchase
number of passive smoking deaths in South Australia. It i®peration do the volunteer young people engage in any
not considered critical to conduct such a study in Soutttoercive behaviour. Approximately $20 000 is budgeted
Australia, as there is a large amount of mortality andannually to run controlled purchase operations in South
morbidity data in Australia and overseas to confirm the riskAustralia. The Department of Health has a target of visiting
of passive smoking exposure. 10 per cent of licensed tobacco retailers each year. The
The Hon. Nick Xenophon asked to what extent the Newdepartment began bringing prosecutions from controlled
South Wales study takes into account hospitality workers ipurchase operations in 2002. There have been five prosecu-
poker machine areas and the casino. The study to which th®ns relating to sales to minors offences between 2002 and
Hon. Nick Xenophon refers is Repace J.L., Repace AssocR004. Fines of between $150 and $250 have been imposed.
ates Incorporated, second-hand smoke consultants, 7 Aptit 2003, $1 700 in fines were imposed. The Department of
2004, ‘Estimated mortality from second-hand smoke amongiealth received $26 in revenue from these fines.
club, pub, tavern and bar workers in New South Wales, Controlled purchase operations are nationally recognised
Australia.” This study refers to all employees in the Newas the most effective, least costly and practical means of
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monitoring the illegal sale of tobacco to children (that is fromThis will occur in conjunction with a comprehensive media
the National Expert Advisory Committee on Tobacco). In ancampaign. If the government rushes these changes, there is
Australian study conducted on the central coast of New South risk of completely undermining the intent of the legislation.
Wales, it was reported that maintaining the rate of retaiWith the bill in its current form, the government believes that
compliance with sales to minors legislation at 90 per cent othese changes will be introduced smoothly and successfully.
better over five years reduced adolescent smoking rates for |, respect of South Australia not being the first in this

all age groups in that community. It was found that, in theg o4 the Hon. Nick Xenophon stated:

short term, high retail compliance rates impacted mainly on . S
9 P P y Government shouldn’t boast it has the toughest legislation in the

the smoking rates of young age grqups—lZ to 13-year Ol_dﬁation. It has been overtaken by other jurisdictions, in particular,
The study concluded that substantial effects on the smokingueensland.

rates of older age groups would be achieved only if retaileé

- . . ~Sputh Australia was the first state to introduce a bill to
compliance rates were sustained at a high level over a peri H?roduce complete smoking bans in enclosed workplaces and
of years (that is from the Commonwealth Department o

X . public places on 31 May 2004. This was despite the hesitancy
Health and Ageing 2001 and also from Tutt in 2000). voiced in other states about smoking bans. In late 2002 the

Most recent testing (in 2003-04) found that one-fifth of premier of Victoria, Steve Bracks, told thterald Sunthat
retailers throughout the state are still selling cigarettes tg, o push to ban smoking in hotels would be defeated while
minors. This V(\j/an an mc::aa(ljse In ;]he selling rate s_|nc2e tEe was in charge. Some states have recently announced bans
previous round of controlled purchase operations in 2004, e jntroduced slightly sooner than ours, but these recent
The 2003-04 round was conducted without any publicity,ynnqncements in Victoria, New South Wales and Queens-
urgjllke in 2002, when there was ?]prorrrl:n(re]nt art!c!él'hneh_ land have not yet been passed through their parliaments.
Advertisernewspaper part way through the activity. This 5yerg)| the South Australian bill has strong evidence as its
publicity resulted in a drop in prevalence of sales from 20 pef,,nqation and has been refined through consultation to

cent prior to the article’s appearing to 10 per cent afterwardgyng re that it reduces the harm caused by smoking and also
In 2003-04, a large number of visits were conducted Ofhat it is workable for business.

premises in areas that had never been visited before or had”j‘.l.he Hon. Nick Xenophon made the following comment:
not been visited for over two years. High rates of sales were

i ; ; ; ; Details of studies carried out in California show that even
recorded in these areas, particularly in country regions, Wlt%ringing forward smoking bans in public places has had an impact

one country area recording 50 per cent sales. on cardiovascular disease in a relatively short period of time.
In refation to licences, thg Hon. Nick Xenophon. ‘T"SkEd' | am advised that there was a study in Helena, Montana, that
IHOW WUCh ﬁx.t’a revene will be generated by requiring eactshowed a 60 per cent drop in heart attacks in a six-month
outletto have their own ficencer ~ period. The study was presented at the American College of
The current level of licence fee revenue has been approxima€ardiology’s 52nd Annual Scientific Session, as follows:
ed at $25 600. Approximately $8 000 of additional regulatory s is a small study, so we have to be cautious in how we
fees will be obtained from each tobacco outlet having its owmnterpret these results,” says Richard Pasternak MD, associate
tobacco merchant’s licence. professor of medicine at Harvard Medical School. ‘However, the
With respect to the delay in bans, the Hon. Nickdlrectlon of the impact is correct. We know that the smoke from one

. cigarette can rupture a plaque in blood vessels.’ That rupture can
Xenophon asked: cause a heart attack or stroke. Pasternak says that second-hand

With respect to industry lobbying, could the government provideSmoke is also known to have a similar impact on people with heart

more information on why the bans should be delayed until Octobeflisease. ‘So when we have less people exposed to smoke, as was the
20077 case in Helena, it makes sense that the hospital admission rate will

. . e be decreased, Pasternak says.
The time line set out in this bill has been developed carefully, Robert Shepard, MD, of St Peter's Community Hospital, another

after broad consultation with the general public and keyco-author, says the smoking ban was overturned by a court ruling.
industry stakeholders. This included the meetings of tr%j/e are seeing an increase in heart attacks again since December,

)

- ) : - hepard says. In December, there were six heart attacks; eight
Hospitality Smoke-free Taskforce, which met in 2002 an ccurred in January; five in February; and nine in March. He says

2003. The phase-out process in this bill is the best way ohat in a couple of more months he will be able to confirm that the
balancing the competing forces of protecting workers anduspension of the smoking ban can be blamed on causing 14 to 16

patrons from unwanted and unreasonable exposure to tobadeeart attacks in the city.
smoke while acknowledging the economic concerns of pubm relation to smoking in Parliament House, the Hon.
and clubs. The Australian Hotels Association requested @aroline Schaefer, | think, made the comment that the
complete ban date of 2010, with some provision for aTobacco Products Regulation (Further Restrictions) Amend-
smoking room. It requested time for businesses to adapt theiient Bill would not affect ‘Botany Bay’ in Parliament
operations so that the smoking bans could be accommodatadouse, as section 29A of the Parliament (Joint Services)
For instance, some hoteliers may want to renovate their be@ommittee Act 1985 provides:
gardens so there is sufficient shelter for smokers but adequate g king prohibited in certain areas. A person must not smoke
openings to meet the definition of ‘unenclosed’ and ensurg any part of Parliament House under the control and management
the removal of tobacco smoke. This process may require asf the committee except in a part of the house set aside by the
architect designing changes to the area and building con§ommittee for that purpose.
panies then being hired to make the structural modifications-he library, bar, dining room, refreshment areas, cafe, kitchen
This process will take a considerable amount of timeand security areas are under the control of the committee, not
especially if hundreds of licensed premises require buildinghe chambers or rooms occupied by MPs. My advice is that
work at the same time. the Tobacco Products Regulation (Further Restrictions)
Time is also required so that patrons can start getting usedimendment Bill would not override this law.
to these changes. The one metre back from the bar rule and The Hon. Rob Lucas made some comments on the impact
the provision of a non-smoking bar will assist this processof possible restrictions in Victoria regarding cigarette
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consumption. He said that, when the point of sale advertisingction Plan by this group of experts provided a report to the
was restricted in Victoria in 2001, the consumption ofMinister for Health but that report has not been released
cigarettes in 2002 increased by 2.8 per cent. By comparisopublicly. In an interview on the Leon Byner program on 5AA
in South Australia, it was half that figure at 1.46 per centearlier today, the Minister for Health said that that report
Nationally, there was a 1.05 per cent increase in cigaretteould be released.
consumption over previous years. In the year after Victoria | ask the minister whether that report is available for
instituted point of sale restrictions, the consumption ofrelease, given that we are now debating this legislation, and
cigarettes increased at twice the rate of South Australia angat the Minister for Health has been accusing me, and others
almost 2% to three times the national rate. in this place, of delays in dealing with this legislation. Given

I am informed that, from July 2001, tobacco retail outletsthat this report of experts has been prepared as a comprehen-
were required to display health warning signs or signssive blueprint to deal with the impact of tobacco and smok-
advertising smoking cessation programs. The point of salpig-related diseases in this state, when can we expect to see
reforms in Victoria, abolishing point of sale advertising andthat report, given my understanding that the health minister
regulating the display of tobacco products at retail outletshas said publicly today on 5AA that that report will be
actually commenced in January 2002. A population surveyeleased? When can we expect to see that report, given that
conducted in Victoria in November 2002 revealed that thergve are voting on this issue now?
was no significant change in smoking_prevalenqe betweenthe The Hon. P. HOLLOWAY: | am advised that the report
years 2000, 2001 and 2002. In addition, smoking conSUMRpe honourable member is talking about is a draft strategy
tion did not change significantly over the period 2000 to5renared by the ministerial reference group on tobacco. Its
2002. No national data on prevalence or consumption hag, is to recommend and guide tobacco control initiatives
been released since the 2001 National Drug Strategy HOUSEyer the next five years. Its proposals relate to the next step—
hold Survey or the 2001 National Health Survey by theyat s, the steps after this bill in reducing tobacco consump-
Australian Bureau of Statistics. | trust that that lengthyion in this state. Some of the provisions of the strategy have
amount of information will shorten the committee stage.  5jready been incorporated into the legislation before the

TheHon. NICK XENOPHON: | am grateful to the cq ncil, for example, provisions which relate to the banning

government for providing such acomprehens!ve response {g smoking in enclosed workplaces and enclosed public
the matters that other members and | have raised. | note th@ﬁaces.

75,00 bed day i es of e cost back I 0 he SO/ 1ty et o the fuure. It s curenty
must )k;e made that. in relation to the ho.spitality and srﬁokewith the minister for consideration and its recommendations
free task force, my understanding is that it did not have an{'e—as | heard the minister pointing out on radio this

. . 4norning—being aligned with the South Australian Strategic
key health groups, for instance, Quit SA, the Cancer Counci lan, which was launched by the government after the

the Asthma Foundation or the Heart Foundation; so, | be“ev%inisterial reference group completed the draft strategy—and

that that process was flawed from the start. A point also mu i[s appropriate that it should do so. | remind the committee

be made about the balance that the government talks abof'ﬁat the South Australian Strategic Plan also reaffirms the

with respect to the needs of members and the like. ) : duci he incid f
A representative of the LHMU in New South Wales madegovernments commitment to reducing the incidence o

 poit t the mecia an, nfotnately. | do ot e rg K01 U Communiy, Cnce bl gt s pesac
precise quote, but it was to the effect that dead bodies a Q 9 gy

more important than job losses. The point was made by th etndorsement. So, the best way for members of the committee

union official—and it is a pity that the union officials in this 1 help the government advance tobacco reform now and into

state have not been so courageous in tackling this issue he @future IS to pass this bill. We can then move on to the next

on—that, in terms of any competing interests, there is n els O_f rgform. . )
contest when it comes to the health and safety of workers. As | indicated earlier, an enormous amount of consultation
| also note that the union news for the LHMU some Nas been involved in coming up with this particular piece of

months ago stated that a survey in March 2003 indicated thigdislation—as there ought to be, because this legislation
61 per cent supported a total smoking ban in hotels, witfaffects hundreds of business establishments and thousands of

47 per cent strongly agreeing and supporting that. These afd'Ployees, as well as consumers, customers and so forth. It
LHMU members. in addition, 81 per cent supported it in!S important that there be very wide-spread consultation in
clubs with 61 per cent strongly supporting that; 92 per centelation to such measures, and that is why the government is

supported it in the casino with 86 per cent strongly supponingee” to see the _biII passin its present form, as it_reflects those
it. I think that indicates significant support for these reformgengdthy discussions. We can then look at other issues for the

amongst the rank and file of the union membership—thos&/ture.
who have to be subjected to environmental tobacco smoke TheHon. NICK XENOPHON: Does that mean that we
day in, day out in hospitality venues. That is why I think thatWill not see this report tonight or any time in the near future
many in the community would be disappointed with the stan@nd that it is still a number of months before it will be
of the LHMU in this state in protecting the occupational released to the public for consultation?
health and safety of its workers on this very importantissue. TheHon. P. HOLL OWAY: It will certainly not be ready

| raise an issue that came to my attention only last nightfor tonight. The Minister for Health has put in an enormous
I understand that the Minister for Health established amount of effort in relation to bringing this legislation
ministerial reference group on tobacco. This reference groufprward, and there has been an enormous amount of work
was established some time in 2002, as | understand it, andiitvolved in the negotiations and the consultations. | am sure
was established in order to provide a blueprint to deal wittthat once this issue is through the minister will be able to turn
the impact of tobacco on the South Australian community. her attention to that, and it will be released some time in the
further understand that, in May this year, the State Tobaccfuture. Again, | make the point that these are really measures
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for the future—but, as | understand it, where practicalposition that has been agreed amongst all the stake holders

measures have been incorporated into this bill. in those lengthy negotiations, for the reason | indicated

Clause passed. earlier. In considering the implementation of smoking bans

Clause 2. in hospitality areas, we have been mindful of the Victorian
TheHon. NICK XENOPHON: | move: experience where smoking bans were implemented in a short

Page 2— space of time. We know that in Victoria there was a signifi-

Line 6—Delete ‘This’ and substitute: cant impact on hospitality venues which only now seems to
Subject to subsection (2), this be plateauing. Businesses need time and support to adapt to

After line 6—Insert: complete bans. A sudden introduction of complete smoking

@ ilrf1?c; F’éggggggog‘nh:ﬁ ggil?:regalgagw?sbgggmltggs rT']°\e¢tbans in licensed premises could have a significant negative
into operation on 31 December 5004. impact on these b_usmes_ses,_ and thls (_:oulq undermlne the
. . . success of the entire legislation. This bill will phase in the
This amendment is related to the issue of the delayed bangy,oking bans. This will occur in conjunction with a compre-
with respect to smoking in public places. Honourabley,qnsive awareness campaign for the public and proprietors.

members are aware that there is a regime in place fofpare will also be a business consultancy service to provide
smoking bans to take effect at certain times and that there afginer specialised support for businesses during this

exceptions to that relating, particularly, to bars, poker,

. i adaptation period.
machine rooms and the casino. This entire package will help to ensure that the legislation

This amendment requires that, in the event that | anjs jnplemented smoothly and successfully. It really is a key
successful with further amendments that | will be moving topart of this whole package that there be some phase-in of
bring the smoking ban forward (and | understand that thgnese measures. This legislation came about as a result of
Hon. Sandra Kanck has a similar amendment), it will comeyiscyssions with those groups that would wish to remove
into operation on 31 December 2004. Essentially, | would no§moking immediately and those businesses that would prefer
say it is a consequential amendment; it is a presequentigly change at all or a much longer delay. It is a compromise
amendment in terms of how the— that has been reached over significant negotiation, and the

The Hon. A.J. Redford interjecting: government believes that, given all the effort that has been

TheHon. NICK XENOPHON: The Hon. Angus put into reaching that agreement, we should abide by that
Redford says itis a test clause. | think it would be fair to sayarrangement.
it is a test clause in so far as if everything is brought in " TheHon. JM.A. LENSINK: | have a couple of ques-
immediately it must operate by 31 December 2004, but thergons for the Hon. Mr Xenophon in relation to this clause. My
are other amendments that the Hon. Sandra Kanck and | afgading of it suggested to me that, if the act was not pro-
moving that give alternative dates—for instance, 31 Octobeg|aimed before the date stated in the amendment, by default
2006 or 31 October 2005 with respect to the bringing forwardt would come in on 31 March 2005. It has been suggested
of the bans on smoking in gaming machine rooms and in thghat this is a consequential amendment to others that relate to
casino. the date of implementation. Could the honourable member

TheHon.R.I.LUCAS: Can the Hon. Mr Xenophon expand on that?
clarify whether there are any more amendments to come out The Hon. NICK XENOPHON: This amendment
of the Xenophon sausage machine? And how many amendssentially provides that, if there are no exemptions with
ments should we have, in terms of bits of paper sitting in ourespect to the smoking bans as there are in the current bill, it
bill file? is all brought in by 31 December 2004 so that it must be

TheHon. NICK XENOPHON: There is a group of proclaimed by that time.
amendments numbered 1 to 6, with the most recent one dated The Hon. SANDRA KANCK : | understand that opposi-

26 October at 4.55 p.m. Amendment No. 2 was the same alpn members have a conscience vote on this issue, so |
No. 3 so it was subsumed into that—I apologise to honourexpect that we will have to tease out some of this as we go
able members for any confusion there. Basically, it isalong. | can indicate that the Democrats always have
amendments Nos 1, 3, 4, 5 and 6—five sets of amendmenisonscience votes on issues, that we have extensively dis-

TheHon. R.I. LUCAS: | would also check with the Hon.  cussed this bill in our party room and that we are all of one
Mr Xenophon in the interests of how this is processed. Theonscience, which is great; it means you only have to have
Hon. Mr Redford indicates that this was a test clause fobne speech each time. | indicate on behalf of my colleagues
whether or not 2007 is the date that this applies. Should thes well as myself support for the Hon. Mr Xenophon’s
honourable member be comprehensively defeated in relaticiamendment.
to this test clause, would that mean that a lot of these TheHon. NICK XENOPHON: | make the point that my
amendments that he is moving are consequential and hderstanding from discussions with groups that are con-
would not have to move them? cerned about the impact of smoking, including Action on

TheHon. NICK XENOPHON: It would mean that, in  Smoking and Health (ASH) and the Cancer Council, which
so far as this amendment relates to having the whole bilhas looked at this issue, is that a delay in the implementation
come into force by the end of this year, that would save timef smoking bans puts more people at risk. Various studies
down the track by the amendment’s seeking an immediateave been carried out, and hopefully by the end of this
starting date, but there are other amendments in terms of tlewening | can refer to them briefly. A delay means more
starting date with respect to 31 October 2005 and 31 Octgeople suffering from ischaemic heart disease and being at
ber 2006, so there are those amendments in addition. Thigeater risk of developing cancers, other health problems and
does not negate those amendments: it is about the immediggeemature death, so there is compelling reason to bring in
start of that clause. these bans sooner rather than later, given that lives are at risk.

TheHon. P. HOLLOWAY: | indicate that the govern- | know that one state—I do not want to refer to it—
ment will oppose the amendment and stick with the originalndicates that up to 125 lives will be lost over a three year
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period as a result of the delay. For the benefit of honourablassociate at some stage? Will that or will that not be covered
members | will refer to that study shortly after the dinnerby this particular clause?
break. In any event, it means that the longer you delay itthe TheHon. P. HOLLOWAY: | am advised that, at least
more you put at risk the health of workers and patrons in thén theory, it does affect farm vehicles. | am sure it would be
hospitality industry. a rather difficult measure to enforce, particularly in remote
TheHon. P. HOLL OWAY: If you move too quickly you regions, but nonetheless, in theory, the legislation would
will certainly affect workers; you will make a lot more of affect farm vehicles for the reason | gave earlier; that is, if
them unemployed if you have an impact on the industry thavther people are going to be using it, then those toxic
is not well thought out. | think there would be plenty of chemicals will be in the vehicle.
studies that would show that unemployment is not good for TheHon. R.I. LUCAS: Can the minister indicate what
your health either. is this evidence of toxic chemicals or residue that causes
TheHon. J.M.A. LENSINK: lindicate that | willnotbe concern? My understanding of what the minister is saying is
supporting these particular amendments. | do have sonibat, for example, if someone is using a work vehicle for eight
sympathy, in part, for the government’s position that we ddours and if even 10 hours later (or something) someone else
need some time to bring in these changes rather than crackinges the work vehicle, then this particular requirement will
the whip and forcing everything to happen immediately. come into play; that is, the provision relating to a vehicle that

Amendments negatived; clause passed. is used for work purposes by only one person. Therefore |
Clause 3 passed. assume that, if at any stage during a day, a week or a year it
Clause 4. is used by anyone else, the minister’'s argument is that these
TheHon. P. HOLLOWAY: | move: toxic chemicals or residues are so concerning that therefore
. it is not to attract this particular exemption.
Subﬁ}?ﬁé' lines 12 to 15—Delete paragraphs (b) and (c) ang TheHon. P. HOLL OWAY: | will provide the following
(b) a place (other than a vehicle) where only a single self-emadvice. First, this amendment ensures that we have a
ployed person is working; or consistent non-smoking policy in workplaces, which of

(c) avenhicle that is used for work purposes by only one persongourse includes vehicles, rather than bans which can vary,
or depending on the co-occupancy at different times. | advise
The effect of this amendment is to change the definition ofhat smoking releases toxins which can be absorbed by soft
‘workplace’. The current definition of ‘workplace’ in the bill  furnishings, including those of cars. These toxins are trapped
allows a self-employed person to smoke in their workplacen fabrics and may be released after smoking ceases.
if they are alone, regardless of what type of workplace itisThe source | have for that is Tichenor et al 1991 in the
This new definition still allows the self-employed to smokeNational Institutes of Health Environmental Health Perspec-
in their workplace if they are by themselves, regardless ofives of 1999.
whether it will be used by another worker in the future, A study by Singer, Hodgsons and Nazaroff, supported by
except if the workplace is a vehicle. In the case of a workhe US Department of Energy in January 2002, found that
vehicle, a self-employed person (or any other worker) cannaifter smoking ceased in a room toxins were released from
smoke if another person will use the vehicle after them fosurfaces. This study found that concentrations during non-
work purposes. smoking periods rose from day-to-day over the first few
The rationale of this is that during the House of Assemblyweeks, presumably from increased re-emission associated
committee debate the opposition health spokespersomith increased sorbed mass concentrations for sorbing
requested clarification on the effect of the new legislation orompounds. More than half of daily potential exposures
smoking in work cars, especially those used by only on@ccurred during non-smoking periods. These toxins include
employee. He queried whether a worker inside a car byenzene and toluene, and can cause respiratory effects such
himself or herself would need to refrain from smoking if as throat irritation, chest constriction and irritation of the
there was a chance of another worker entering the car in thgyes, even at low concentrations.
future. The Minister for Health stated that the government There is, however, a lack of specific data about the
would examine this issue in the interim between the Houseoncentration of toxins in vehicles, that is, how much is
of Assembly and the Legislative Council debate. absorbed and released. There are hundreds of compounds that
The definition that has been developed in the interimvary under differing circumstances, making research
provides clearer wording by now avoiding double negativesproblematic. Therefore, it is difficult to make a specific
which was an issue raised in the House of Assembly. levidence-based statement about the risks in vehicles.
explains that all work vehicles used by more than one worker The Hon. J.M.A. LENSINK: Following on from that,
must be non-smoking. The clause is in line with the view thatvill the minister please explain the government’s rationale,
a self-employed person in their own workplace by themselvegiven the toxicity he has just outlined, for why this form of
is similar to a residential situation and therefore smoking byworkplace should be banned straight away while hospitality
that person is permitted. However, in the case of a vehiclejenues that may have fabrics have to wait for another three
the potential for harm caused by toxic residues in a veryears?
confined area requires a ban on smoking if the car is used by TheHon. P. HOLLOWAY: | thought | answered that in
more than one person for work purposes, regardless aérms of the adjustment that was necessary in those regions.
whether they use the car at different times. I indicated in my opening comments today how, on discus-
TheHon. JM.A. LENSINK: I raised a couple of issues sion with the industry when this was brought forward, it was
in the briefing. Will the minister clarify for the record pointed out that, if you needed to get proper planning done
whether this affects farm vehicles? What is the effect orand building work advanced to meet the objectives, that could
vehicles (as stated in this amendment) which are used faake some time, particularly if you had a number of these
work purposes by only one person but which, in a non-workvenues all having to undertake the work in a very short time.
context, might be used by a family member or some othelt would obviously put some pressure on the industry that
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would do that work, so that is why we have the bill in the TheHon. A.J. REDFORD: The definition we are
form itis. discussing currently is contained in there, so, in terms of the
TheHon. A.J. REDFORD: As a smoker | am extraordi- extent and impact, new section 46 refers to a workplace. Then
narily grateful for the care and concern shown for my healttwe have a definition of a workplace.
by a range of people, including the Hon. Nick Xenophon— The CHAIRMAN: Minister, | will allow the honourable
The Hon. Nick Xenophon: We all love you, Angas. member to pursue this line of discussion.
TheHon. A.J. REDFORD: That is the sort of guy he is: TheHon. P. HOLLOWAY: Can the member repeat his
he loves everybody—even me. My query is in relation to thegquestion?
term ‘work purposes’. | think even the Hon. Sandra Kanck TheHon. A.J. REDFORD: In the context of that clause,
is concerned about my health, but | am not sure it is genuingvho would be the occupier for the purposes of smoking in a
To give an example, most people drive their car to and fronvehicle?
work and in many cases that is not tax deductible because the TheHon. P. HOLLOWAY: In clause 4, it is the
tax department says the journey is not tax deductible. | thinkemployer who has responsibility. What is the question? Who
the Hon. Nick Xenophon agrees with that proposition. Inis the employee—
terms of tax, it is not a work purpose. | cannot deduct the TheHon. A.J. REDFORD: No. If | smoke in the vehicle,
costs for a car unless | am using my car incidental to work am subject to a penalty—
outside what is known as a journey situation. If luse my car The CHAIRMAN: Order! Gentlemen, only one person
in that context and smoke a cigarette in the car in that context a time should be on their feet and talking.
but | happen to drop off my next door neighbour at work on  TheHon. A.J. REDFORD: If | smoke in a vehicle under
the way, and that person happens to be a non-smoker, anthis measure, and it falls within the definition of ‘workplace’,
committing an offence, which I assume would be created by am liable for an offence. In terms of the definition of

proposed clause 467? ‘workplace’ and how it encompasses a vehicle, | can also be
TheHon. P. HOLL OWAY: To clarify, it is new section  subject to penalties if | am the occupier. | just wonder what
46 category of person would be an occupier for the purposes of

TheHon. A.J. REDFORD: The term ‘work purposes’ this definition.
is excluded from the definition of a vehicle used for work TheHon. P. HOLLOWAY: My advice is that, if a
purposes by only one person. if | drive to work by myself, itvehicle is a workplace—if that applies—it is the employer
is excluded from the definition of workplace. If I happen towho has the responsibility. In clause 3, we are talking about
pick up John Gazzola and we share a cigarette on the way &n enclosed public place, which | am advised could be a
work, which might surprise a couple of people, we are highvehicle—it could be a bus, for example, under that definition.
risk people. Would we be caught under the definition of TheHon. T.G. Cameron: It could be a telephone box.
workplace and then be subject to a fine? Who would be the TheHon. P. HOLLOWAY: Indeed, it could be—and |
proprietor and who would be the smoker? do not think you would want to go into a telephone box where

TheHon. P. HOLL OWAY: My advice from parliamen- someone had been smoking. If a vehicle is a workplace, itis
tary counsel is that the definition of workplace means ‘anythe employer, under clause 4.
place including any aircraft, ship or vehicle where an TheHon.A.J. REDFORD: So, if | am the owner of a
employee or self-employed person works and includes anyehicle and someone smokes in it and they do not fall within
place where such a person goes while at work’. My advice i§he exemption that we are discussing here, my employer

that it would not apply in that case. would be liable to a penalty?

TheHon. A.J. REDFORD: So as long as the Hon. John ~ TheHon. P. HOLLOWAY: If you own the vehicle, is
Gazzola and | did not talk about work— it a workplace?

TheHon. P. HOLL OWAY: That is the advice | have. TheHon. A.J. REDFORD: No, | just want to clear that

TheHon. R.I.LUCAS: The advice we have is that if you UP. | have another set of questions, but | think the Hon. Julian

are claiming a work vehicle in terms of taxation it does notStefani has one. - _
make it a work vehicle in relation to this aspect of the ~TheHon.J.F. STEFANI: Is it feasible that the interpreta-

legislation. tion of what the Hon. Angus Redford is advancing is as
TheHon. P. HOLLOWAY: That is the advice | have follows? If an owner of a business has a truck and the driver
from parliamentary counsel. of that truck is the normal agent, or employee, of the
company and subsequently that vehicle is also occupied by
[Sitting suspended from 6 to 7.45 p.m.] a passenger or another employee of that company who

happens to be a smoker, and they light up a cigarette and

TheHon. A.J. REDFORD: My understanding is that, smoke, it would be possible (and | am not an expert in this)
when this bill is passed, the restrictions on smoking containethat the employer and the driver of the vehicle may collec-
in part 4 will come into effect later this year. | assume that istively be liable.
correct. The clause provides that smoking ‘is banned in an TheHon. P. HOLL OWAY: You can concoct a number
enclosed public place, workplace or shared area’. It alsof scenarios. | think that what the honourable member says
provides that if someone smokes in contravention there is amay well be correct. Itis a fairly simple purpose: if a vehicle
expiation fee penalty of $75. The occupier of that place iss likely to be used as a workplace, and if a number of people
also subject to a fine, | assume on a strict liability basis, andre likely to use that vehicle, people have a right that that
an expiation fee of $160. In the context of a vehicle, whovehicle has not been smoked in. Essentially, that is the
would be deemed to be the occupier? principle involved in this particular clause.

TheHon. P. HOLLOWAY: The honourable member is The Hon. T.G. Cameron interjecting:
really asking about clause 16. Should we wait? We are TheHon. P. HOLLOWAY: | went through the logic
discussing an amendment to clause 4. Shall we wait until thelmefore tea. According to evidence, smoke is trapped in the
or does the honourable member want to cover that now? fabric and, perhaps, the plastics of the vehicle.
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Members interjecting: TheHon. P.HOLLOWAY: No; | said there are

TheHon. P. HOLLOWAY: The other logic behind it, regulation-making powers, and that would be the intention.
which | pointed out earlier, is that it essentially treats the TheHon. T.G. Cameron: You said that all government
vehicle in exactly the same way as any other workplace. Thatars will have signs.

is simply the principle behind it. These amendments have TheHon. P. HOLL OWAY: The intention would be—
come out of the matters raised by the Deputy Leader of the The Hon. T.G. Cameron interjecting:

Opposition in the House of Assembly. g TheHon. P. HOLLOWAY: No, the provision is there
TheHon. J.F. STEFANI: To further clarify the position,  ,nqer the regulatory powers to do that. Obviously, that would

what about the position of a sales representative who gt come into effect until that regulation was proclaimed, but
supplied with a vehicle by a company and the vehicle is, wthe

e re is a provision there to do it. It would probably make
fact, a sales representative’s workplace because most salgshse to do that but, until such a regulation is introduced,

representatives are on the road? They carry their catalogufifsre is nothing in the bill that would require it. However, let
and other information, including pricing; they visit clients and ;5 5150 understand that the bill does exempt an individual so
give quotations or provide technical information on theyht if the individual is the only person who uses the car, they
product that the company manufactures. We have asituatiqy, smoke in it. The essential protection is that if other

where the sales representative is the employee of ﬂ}@eople are using a work vehicle others should not be smoking
company and the vehicle, in fact, is his or her workplacej, i hecause it can affect other people—that is the logic
Assuming that the sales representative is a non-smoker, Whiglhing the legislation.

would the situation be if the vehicle were occupied by a TheHon. J.E. STEFANI: Do | understand. then. that this
passenger who is a smoker? It seems to me that this legisl foposal says that all government vehicles ,(including
tion puts the onus on the employer—the owner of th hauffeur-driven cars), if they are not already fitted with a

business—to ensure that there is a very clear sign display% n, will have to be fitted with one, because if they are not

in rt]he; V?\Ih'de that says,tt -l(;ht's vehllgle I'Stha r}t()n-t's;]mok!ngso properly designated the taxpayer becomes liable for
Vvenicie. NO one IS permitted to smoke within it, o erV\”Sepossible workers’ compensation claims from passive

penalties apply.’ smoking?

TheHon. P. HOLLOWAY: | think that is a reasonable The Hon. P. HOLL OWAY: | read some cases before,
call. | am advised that that is what happens with a lot of hir hen the Hon. Nick Xenophon asked questions. where people
cars now and with government vehicles and taxis. That i ) ) P q ! Peop

ad claimed compensation because of passive smoking. |

essentially what happens now. -
) . . guess if someone can prove that they suffered from an
TheHon. J.F. STEFANI: Just to get it very clear in mya\%lment as a consequence of—

mind, does this mean that owners of the business who h AR

a fleet of vehicles are required under this legislation now to Members interjecting:

display prominent signs within that vehicle because thatis the 1 h€Hon. P.HOLLOWAY: Do you want an answer or

property of the workplace? It becomes the workplace of th&ot?

driver or the sales rep and, in those circumstances, | think that The CHAIRMAN: Order! Honourable members are too

the obligation under this proposal flows that that vehicle musfumorous after dinner.

have, as a measure of conduct and responsibility, a sign that The Hon. P. HOLLOWAY: The point is that whether or

clearly says, ‘This vehicle is a non-smoking space fomotyou are eligible for workers’ compensation is something

anyone. that has to be established. If someone travels in a government
TheHon. P. HOLLOWAY: My advice is that, under car and they can establish that they have contracted lung

clause 19 of the bill, there is an amendment to section 8€ancer, or whatever, from passive smoking as a result of

regulations, and subclause (3) prescribes that, after parfeing in that car, then presumably they would have a claim—

graph (f), signs must be displayed in relation to places ofegardless of whether or not there were warning signs.

areas where smoking is prohibited or permitted in the manner The whole point about some of this legislation is that the

and form in which those signs must be displayed. That igovernment is trying to reduce its capacity for liability. As

where there are provisions in the regulation-making powergy colleague the Hon. John Gazzola just pointed out to me,

to address that issue. smoking is not permitted in this chamber, but we do not have
TheHon. R.l. Lucas: So, you have to have them in all to have signs up—everyone knows that it is not permitted.

government cars, | take it. So, | do not know whether you can necessarily tie the
TheHon. P. HOLLOWAY: | believe so. | am not sure existence of signs to this. Having signs may be a very prudent

if there are sighs— thing to do to reduce liability, and that is why hotels and other

TheHon. T.G. Cameron: You believe or you know? places do it—and we have had all these debates on IP and a
TheHon. P. HOLLOWAY: No; | don’t know. | am whole lot of other areas. It may be prudent to have signs, but

advised that government cars— it is not necessarily essential to do so.
TheHon. R.l. Lucas. Yes, but they don't have signs. TheHon. J.F. STEFANI: At the risk of being considered
TheHon. P. HOLLOWAY: They may not have signs, petulant, | just want to advance this proposal: as | interpret

but | believe it is the policy. this clause, we are now saying that there is an obligation for
An honourable member interjecting: the workplace to be smoke-free—no ifs or buts. So, if this
TheHon. P. HOLLOWAY: Whether or not you have became law it would be incumbent on the government to

signs is not really the— ensure that every government vehicle—whether it is used by
TheHon. R.I. Lucas. You just said they have to. a number of people (some of whom may smoke) or a single
TheHon. P. HOLL OWAY: No. person—which is a workplace in terms of the function of a
TheHon. R.l. Lucas: Yes; you did. public servant going from place to place, has to be properly
TheHon. P. HOLLOWAY: No; | didn’t say that. designated with a sign that appropriately declares the vehicle

The Hon. T.G. Cameron interjecting: to be a non-smoking workplace. Otherwise, there is a serious
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and possible consequence of liability flowing from a possiblessomebody who was in that vehicle contracted some disease
asthma attack, runny nose, lung cancer or whatever. as aresult of it. As | indicated earlier, there is some evidence
The Hon. P. HOLLOWAY: Again, | make the pointthat that that is the case. What more do | say? Whether it is easily
if a vehicle is used by multiple users then, yes, that is thelefended or prosecuted or whether there will be many people
case. But the exemption is that, if a vehicle is used by onlypefore a court is not really the issue.
one particular person—and that could be the case in the TheHon. A.J. REDFORD: | appreciate that, putting
government, because | think there are some vehicles that aaside the fact that | can get poison seeping into my body
assigned to an individual—and other workers are not usingimply sitting in a chair—they say you learn something every
that vehicle, there is no such requirement. | guess thatlay. As | understand the minister said in response to my
essentially, that is the same as the situation in any othequestions, if | smoke in a vehicle, my employer is deemed to
workplace. be the occupier and therefore is liable. My concern is what
TheHon. J.F. STEFANI: | would like to put one final happens in the trucking and transport industry, which is a
proposal to the minister. Assuming that the vehicle issignificantindustry in this state. | know the Hon. Bob Sneath
allocated by the government as part of a package and theould agree with me that the members of the TWU—the
government employee is permitted to use the vehicle fodrivers in these vehicles—are hard working people who work
private purposes, in consequence of that government vehicleng hours, and some of them smoke. In fact, when | pull
being classified as a workplace the liability then flows ifover and talk to these guys, | see that most of them smoke.
users of that vehicle—whether family, relatives or peopld also know that they spend considerable periods of time in
who are being given transport from point A to point B—incur their truck. | also know from experience that they are a fairly
an injury or are subjected to smoke in a workplace owned bindependent minded group of people. | also know that an
the government. Can the minister please advise the chambefficient transport operator such as Scott Industries does not
what liabilities, if any, flow in those situations? simply assign one driver to one vehicle. From what | can
TheHon. P. HOLL OWAY: My advice is that if there is  understand in relation to this definition, effectively what the
another employee using the car that should not be the cagggvernment is doing with this definition in the legislation is
and it is understandable why that would be the case: yoto totally ban smoking in all trucks in South Australia,
would not want other employees in the vehicle. My advice isommencing next month. | would be interested to know
what | think the Hon. Mr Stefani is saying: that, if other whether the minister agrees with my understanding of the
workers are not using the car but it is the family who areeffect of this legislation.

using the car, effectively it is exclusively your car. TheHon. P. HOLLOWAY: If the vehicle was not
TheHon. T.G. Cameron: You are introducing a law you assigned to an individual person it is my understanding that
cannot possibly implement and control. that would be the case, yes, unless the vehicle has one driver.

TheHon. P. HOLLOWAY: | think in a sense you can TheHon. A.J. REDFORD: Can the minister tell me
certainly give effect to the spirit of it. If somebody has onewhether or not the transport industry, either through the
vehicle for their exclusive use and they are a smokenvorkers and their representatives (that is, the TWU) and/or
provided they do not take other workers in the car they caithe major transport operators in this state, were consulted in
smoke, but if an employer has a number of vehicles that arany way about this legislation?
used by multiple employees, the employer should prevent TheHon. P. HOLLOWAY: | have no knowledge of
smoking there. The reason is that we are told that evidensghether or not they have been consulted. Obviously there was
shows that there can be a risk because of the retention sfgnificant consultation in relation to the bill originally. There
toxins in the fabrics or the material of the vehicle. It is fairly was also significant discussion and consultation in relation
simple logic. | also point out that under clause 79 of theto the parts of the bill relating to other workplaces. In relation
Tobacco Products Regulation Act there is this generdlo this particular part, | do not have any advice on that.
defence: The Hon. SANDRA KANCK: | estimate that we have

It is a defence to a charge of an offence against this act if th&€€n on this amendment now for about 50 minutes. | am not
defendant proves that the offence was not committed intentionallpure why we have been on it for 50 minutes. We have a
and did not result from any failure on th(_a part of the defendant tasimple choice. We have the bill with a form of wording and
take reasonable care to avoid the commission of the offence.  \ye have an amendment from the government to change that
I do not think anybody would seriously suggest there wouldorm of wording. If the opposition does not like it, why is it
be a whole lot of people before the courts because they havet putting up an alternative or voting to remove that
allowed smoking in the car, but there is an importantprovision from the bill? If members of the opposition are not
principle there. doing that, we are wasting our time.

Whether or not we like it, we have seen other bills TheHon. T.G. CAMERON: With due respect to the
introduced in parliament because people suing others fddon. Sandra Kanck, this chamber has had to endure the
things that happen has a significant impact on our law. Thaustralian Democrats meandering through legislation ad
is why we made all the Ipp reform changes and others—to trpauseam at times. With respect again, some of the questions
to remove the liability that is pushing insurance premiumshat are being asked, particularly those of the Hon. Julian
through the roof. Whatever one says or thinks about thiStefani, are right on the mark. | am concerned about the
legislation and its enforceability, nonetheless it sends a cleavording of this legislation. | am terribly sorry if the honour-
message that, if you have vehicles and a number of workeeble member is upset about this, but | have a heap of
are using those vehicles, then you should not allow smokinguestions | want to ask on this as well. So tough, all right?
in those vehicles, because you are liable for damage. The The CHAIRMAN: Order! | think all members have a
evidence is that other people in that vehicle may suffeduty and a responsibility to consider this bill in respect of
damage. A prudent employer would take cognisance of thaheir constituents and members of the public. | think some
fact. Otherwise, as the Hon. Julian Stefani said earlier, yomembers are mixing their responsibility to their constituents
might end up being sued if there is sufficient evidence thatvith their addictions, and members are starting to become
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obnoxious. | draw members back to the discussion. Thaevho might also be a smoker (the example | gave before
Hon. Mrs Kanck makes a very good point. An amendmentlinner) or by co-workers such as the Hon. John Gazzola
has been moved. A lot of questions have been asked, and ywe&king me up on the way to work. For example, we are both
have never restricted members from asking questions aboabnsenting adults, we both smoke and we are smoking in a
the clause we are discussing. | point out to the Hon. Mrsehicle that is provided to him generally for his exclusive use.
Kanck that, whilst it may be tedious at times, it is perfectlyAgain | think that that is just petty, but | would be interested
legitimate. Provided the honourable member is asking o know whether the minister and his advisers are of the
question on the matter that is before the committee, | am dutyiew-and | would not take the Hon. Gail Gago’s advice,
bound to allow them to ask that question. Itis a bit tedious abecause she generally gets it wrong—that my understanding
times. of the effect of the legislation is correct. The reference to the
Some members find the matter jocular, but I do not thinkone person has no reference to whether or not they are
itis. I think we should all concentrate on considering the billemployees. It is simply a reference to the number of people
on its merits and in the interests of the public of Southwho generally are in the vehicle for work purposes.
Australia. From time to time things change: it is either time TheHon. P. HOLLOWAY: The exemption states ‘a
for change or it is not. | ask all members to maintain thevehicle that is used for work purposes by only one person’.
decorum of the council and to be civil to one another during®resumably, if the spouse is in the car, it is not being used for
the course of the debate. work purposes, so this paragraph would not apply. That is my
TheHon. A.J. REDFORD: With respect, Mr Chairman, understanding. Itis also my understanding that truck drivers
I think I am the only cigarette smoker who has contributedare required to have regular breaks every several hours or so.
You made the comment that, because | am the only person, TheHon. T.G. Cameron: They go to sleep at the wheel.
| have confused my addiction with my points. If | have, |  TheHon. P. HOLLOWAY: So that they do not do that,
apologise, but I think | have asked some legitimate questionthey are required by law to have—
about the broadness and the extent of the impact of this TheHon. T.G. Cameron: The law requires them to have

legislation. breaks.
The CHAIRMAN: We agree on that point, the Hon. Mr ~ TheHon. P. HOLLOWAY: Exactly, and that is when
Redford. one would assume that most of them would smoke.

TheHon. A.J. REDFORD: That is all | have sought to TheHon. T.G. Cameron: You live in cloud-cuckoo-land.
do, and | have tried to do so in good humour. What | dislike The CHAIRMAN: Order!
intensely is that, the minute someone stands up in this place TheHon. P HOLLOWAY: All | can say is that,
and advances something that might contravene some thoughibenever | pull into a garage to get petrol, | see truckies,
that the Hon. Sandra Kanck has, we are accused of wastirthough perhaps a petrol station is not a good place to
time. No-one is asking the Hon. Sandra Kanck to sit in thismoke, but that is another issue. However, that is where a lot
place, if she does not want to sit here and explore the exteof truckies will have their smoke.
and the breadth of this bill. | reject what she says. She is TheHon. T.G. CAMERON: My question is to the
persistent in saying that everyone else ought to shut up unlekeader of the Government. What response did he get from the
they agree with her, but that is not the way in which thisUnited Trades and Labor Council when he discussed these
Legislative Council should operate. | have got that off myamendments to ban smoking in any workplace? What was its
chest because | am tired of the attitude that she brings inteeaction, and does it support these amendments? You have

this place. not even discussed them with the UTLC. It does not even
TheCHAIRMAN: Let us return to the matter before the know about them. They will get a shock when they read the
committee. press tomorrow, too.

TheHon. A.J. REDFORD: All the Hon. Julian Stefani TheHon. P.HOLLOWAY: | indicated earlier the
has done is raise some issues about liability, and we haveckground for the amendment, namely, that it came out of
now discovered that signs will have to be put in every singlehe debate in the lower house in relation to workplaces
government car—and that is fine. My concern is that insidgenerally. It came out of a very lengthy discussion paper from
a month we will bring in a ban in every long-haul truck in the committee to which | referred earlier, which had represen-
South Australia, and what | have also established is that, faatives from the AHLMWU. We can talk about vehicles, but
a start, there has been little or no consultation with théar and away the major impact of this bill is on licensed
members of the TWU (who will be most affected by this) premises, such as restaurants. | am advised that only 6 per
and/or the proprietors of some pretty significant businessasent of workplaces, other than licensed premises, have
in this state and the impact that that might have. That is nagmoking at the workplace, and that reinforces the point that
to say that they might not support this legislation. That is alsthe major thrust of this bill relates to licensed premises. That
not to say that | can possibly predict their attitude. All | canis why groups such as the AHA and the AHLMWU were
say is that there are certain elements within the anti-smokingpvolved in the discussions, because that was the major
lobby group who would do their cause a lot more good if theyimpact. This amendment in relation to vehicles being the
ran a broader public consultation process in terms of thevorkplace is one that came later.
effect of this legislation. TheHon. T.G. CAMERON: So, the short answer is that

One other issue | raise concerns the phrase ‘that is uséde UTLC does not even know about it. There has been no
for work purposes by only one person’. The minister maydiscussion at all—yes or no will do.
well have touched on this earlier in response to a question The Hon. P. HOLLOWAY: As | said, it was involved
from the Hon. Julian Stefani, but | am not sure what is meanin the workplace.
by the term ‘only one person’. | can understand if the use of TheHon. T.G. CAMERON: | said the United Trades and
the term ‘one person’ relates to employment, but that does natabor Council. A simple ‘no’ will suffice.
appear to be the case. What it can mean is that the person canThe CHAIRMAN: The Hon. Mr Cameron is being
be hit with an expiation notice if it is used by their spousetedious.
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TheHon. P. HOLL OWAY: One would presume that the package about smoking in vehicles; and then do it by way of
AHLMWU representative on that working party would have regulation. | do not want to delay the legislation. | want to get
been there because, had you asked for a UTLC employee thiis bill passed. We have been misrepresented in another
would have obviously nominated the AHLMWU, because itplace about what has happened with this legislation.

is the most significant union involved. | know the Hon. Paul Holloway might feel better if we
TheHon. T.G. Cameron: This is nonsense you are delete paragraph (c) and, on that basis, some sensible people

talking. on the Legislative Review Committee, led by the Hon. John
The Hon. P. HOLLOWAY: Scarcely. Gazzola—and there is a balance on the committee, | have to

TheHon. A.J. REDFORD: | fully understand and accept say, because we also have the strong anti-smoking campaign-
that the government went thrpugh a process to consylt witbr, Chris Hanna—can think through more carefully the whole
workers in the liquor trade industry through the Miscel-process of defining what can or cannot be done in a vehicle.

laneous Workers Union and_the_ SDA. | invite the minister to consider that suggestion.
TheHon. P. Holloway: Which is a member of the UTLC, ~ TheHon. P. HOLLOWAY: Itis not up to me. There has
too. been a debate on some of these issues. | suggest that we go

TheHon. A.J. REDFORD: | accept that. The outcome on with the debate. The government will keep to its position
of that consultation was a staggered introduction of measf supporting these things. It is highly unlikely that we will
ures—again, which | understand has been broadly acceptg@ish the debate tonight, but we can come back to it at
in this parliament. | am concerned that a substantial numbefnother time. | will ask the minister to look at it to determine
of workers in the transport industry were not subject to thisyhether or not she believes it needs any alteration. As far as
consultation and, as a consequence, the effect of this legislgre government is concerned, I think it is best if we proceed.
tion is not staggered in terms of its introduction. It hits themThe point that needs to be made is that the vast majority of

with full force in only a few short weeks, and they are notAystralian workers now accept that workplaces should be
aware that this is coming. That is the concern | raise specifismoke free.

cally. It may well be that, if they were involved in the Members interjecting:

consultation process, they might have said, ‘Bring it on. The Hon. P. HOLL OWAY: Exactly: and for very good
Wer're all happy to have it next month.’ | suspect they mlghtreason—because there are health effects. The definitions in

notkbe. ;I]'hatl IS th'etpqll_nt | malf[e\}vanlfl theﬂ will be thr—,t\)pomt 'awis bill are the same as in other jurisdictions. | am not
make when 1 run Into 1ransport VWOrkers Lnion members antt, ,cading that there is necessarily a problem with this. | do

talk to drivers on all sorts of issues, particularly those Whonot know what level of consultation was undertaken in

live in marginal seats. ; ;
) ., relation to this clause. | suggest we go on. If the honourable
TheHon. T.G. CAMERON: The amendment provides: o mher does not like the clause, he can vote against it. Al

‘Delete paragraphs (b) and (c) and substitute: (b) a placg.ap, g is undertake to ask the minister to look at the matter
(other than a vehicle)’ and paragraph (c) also uses the wor@ determine whether issues have been raised in the debate

‘v¢h|c|e’. Thatword has been used ona C_oup.le of 0CCaSIONg 5t need further consideration. | am sure she will do that. If
Will the Leader of the Government outline just what '[hatshe believes that it is not necessary, we will proceed. We

lactor, a weed sprayer unit operator, or a motorbike? Woul e e capaciy o a come back i f we wish.
: pray P ’ ’ TheHon. R.D. LAWSON: | am most surprised at the

h ' e pS
it a$k? (elr;c(l)l;d% a|_r|‘ SEE%\?\%}?fhere s a definition in the Nterpretation the minister has placed on the clause in his own
legislation that simply says ‘vehicle includes any kind Of\?vrgﬁ(?)(ljz;?;gil;’i:\ilgzr\?ehh?csl?tﬁ;??ststs?ng]Celz\xlln:) ;gfﬁ ;(ra]do?]sea
aircraft or vessel'. Apart from that, it is really just common : o :
usage within the Iegislation There is a d)(/a%inition in thePeson: Clearly, thatis notwhat the provision says under his
rincioal act ) own amendment. | would think that this provision means
p Thré Hon 'T G. CAMERON: What is the definition that what it says, namely, a vehicle will not be a workplace if it
. T : I is used—not assigned but, rather, used—for work purposes
- ) )
mgtﬁ?&%r::g:]'sblg?r'fglité%%' Under the general definition, aby only one person. That use clearly has to be identified at a
The Hon. P. HOLLOWAY The definition in the particular point in time. The fact that a vehicle was used by
principal act is that ‘vehicle includes any kind of aircraft or one drlxer in 199%’6"5;'3““ to anotkhe.r one Ihn. 2|OO£ and theg
vessel’ tbo anot| ?;]one in oelf_not matl]_eI |t{ahV(te_ |(Le_t atis udst()e
. . . . y more than one person. It is a vehicle that is being used by
TheHon. T.G. CAMERON: It is anything. Does it one person.

incl ik t? , .
nelide abike of @ boat? | do not think that  TheHon. P.HOLLOWAY: | will consult with the
L . ' ike arfig"liamentary counsel on that matter. | am not quite sure what

needs to be too much of a problem, because, if it is a bike a he d leader i . ke. Th d
you were smoking, you would be using only one hand, whicfP©!Nt the deputy leader Is trying to make. The new amend-
ent states ‘a vehicle that is used for work purposes by only

is probably dangerous and probably against some other lal) i . >
anyway; so | do not think we need worry too much about thaPn€ Person’. It does say uged o
one. The Hon. R.D. Lawson interjecting:

TheHon. A.J. REDFORD: | do not have any problem ~ TheHon.P. HOLLOWAY: Yes, but it means if the
with paragraph (b) as it is defined within the clause. HOW_vehl_cIe is assigned to more than one person: it uses the word
ever, | would like to see paragraph (c) deleted altogether. Th@ssign'.
minister can then go back and look at the vehicle issue over The Hon. R.D. Lawson interjecting:
the next few weeks and use the regulation-making powerto TheHon. P. HOLLOWAY: Yes, but if it is assigned to
go through a consultation process with workers of the TWUmore than one person, obviously, that vehicle can be used by
We can think more clearly about what is actually meant bymore than one person. What is the difference whether the
‘vehicle’ and perhaps come up with a more sensible practicabord is ‘use’ or ‘assign’? Essentially, it is—
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TheHon. T.G. Cameron: There is a difference—at law Hon. Mr Redford has indicated. Put simply and succinctly,
there is a difference. | accept the arguments about the dangers of smoking; | accept
TheHon. P. HOLLOWAY: Yes, but it has the same the arguments about the dangers of passive smoking in a
effect. If a vehicle is used for work purposes by more thanvehicle. | am not yet a subscriber to the seeping toxin theory
one person, it should be smoke-free. That is all the law i$o which we are being asked to subscribe. | am, therefore, not
saying. convinced by the evidence that has been provided by the
TheHon. T.G. CAMERON: With respect to the governmentin relation to that aspect of it.
amendment that the minister has moved, can he tell the The Hon. G.E. Gago interjecting:
committee what the penalty is under clause 4, page 4, TheHon. R.l. LUCAS: We would be interested to look
paragraph (c)? If someone breaches that, what is the financial the science if the Hon. Gail Gago is prepared to show it to

penalty? us. We have not seen it. At this stage, | would be inclined to
TheHon. P. HOLL OWAY: They are included on page 8 support the proposition that the Hon. Mr Redford has

of the hill. indicated.
TheHon. T.G. CAMERON: | know. What is it? TheHon.J.F. STEFANI: | have some additional
TheHon. P. HOLL OWAY: The expiation fee is $75 and observations that | will draw to the minister’s attention. The

the maximum penalty is $200. defendant can have as a defence against an offence under this

TheHon. T.G. CAMERON: If you own the vehicle is provision if he or she did not provide an ashtray, matches or
there another level of fines, to which the Hon. Angus Redfordighter. Does this mean that the government will ensure that
is referring? all cigarette lighters normally provided in the vehicles will be

TheHon. P. HOLL OWAY: New section 46(4) provides: removed?

If smoking occurs in an enclosed workplace in contraventionof  TheHon. P. HOLLOWAY: As | understand it, vehicles
subsection (1), the employer with responsibility for the workplacedo not have ashtrays any more; some have cigarette lighters.

under the Occupational Health, Safety and Welfare Act 1986 i§ actually use mine for a cassette player. It is a very conveni-
guilty of an offence. Maximum penalty: $1 250. EXp'at'onfee'$l60'ent 12-volt contact to use. | have never used it to light a

TheHon. T.G. CAMERON: This refers strictly to cigarette.
tobacco. With respect to the offender, or the offending ~an honourable member: You're not a smoker.

vehicle, what if people were smoking marijuana? The Hon. P. HOLL OWAY: No; that is true. The reality
TheHon. P.HOLLOWAY: That is, presumably, a g hat, if a vehicle is used by just one person, under this bill
prohibited substance and— that person would be entitled to smoke in it if they so wished

TheHon. T.G. CAMERON: No, just @ minute. You 5nq ‘therefore, if they wanted the convenience of a cigarette
cannot be fined for smoking marijuana in South Australia. lighter, presumably, they should have one. This bill does not

TheHon. A.J. Redford: Yes, you can. change the Australian design rules for motor vehicles and

TheHon. T.G. CAMERON: In a public place. does not intend to.

TheHon. A.J. REDFORD: Mr Chairman, can | make a The committee divided on the amendment:
reguest to you, so | put my position? | would like to see this AYES (12)
whole vehicle matter thought through more carefully. | am Evans, A. L. Gago, G. E.
quite happy with paragraph (b) in terms of the minister's Gazzola. J. Gilfillan. 1.
amendment, but | would like to have paragraph (c) deleted, HoIIowa)’/, P. (teller) Kanck, s M.
either as in the bill as it currently stands or as amended by the Lawson. R. D. Lensink. J. M. A.
minister, consistent with what | have said earlier. | would like Reynold’s, K. Roberts: T G.
government members then to go away and think their way Sneath. R. K. Xenophon, N.
through about how vehicles are to be treated. | would be ’ NOES (7) '
grateful if it could be put in such a fashion that my voting Cameron, T. G. Lucas, R. I.
would reflect that intention. _ Redford, A. J. (teller) Ridgway, D. W.

TheHon. P. HOLLOWAY: | can only repeat what | said Schaefer, C. V. Stefani, J. F.

earlier. As far as the government is concerned, we wish to Stephens, T. J.
proceed with it. As | indicated earlier, | will see whether the '

minister believes there is any reason to re-examine it. Let us PAIR )
see what happens with the vote, and we will deal with it from Zol!o, C. Dawkins, J.S.L.
there. Majority of 5 for the ayes.

The CHAIRMAN: It is possible to do two things. The ~ Amendment thus carried.
amendment is to delete paragraph (b) and replace it with a TheHon. NICK XENOPHON: | move:
new paragraph (b), and it states that it wants to delete Page 4, line 20—Delete ‘70’ and substitute:
paragraph (c). We can put two questions. We can do para- 50
graph (b) first, minister, and insert a new (b), which wouldThis relates to the definition of enclosed space. Under the
be your amendment. We would then put the question that theurrent legislation, the definition states:
amendment be that existing paragraph (c) be deleted and  piace or area is enclosed if it is fully enclosed or is at least

insert a new paragraph (c). Are you happy to proceed alongartially covered by a ceiling and has walls such that the total area
those lines, minister? of the ceiling and wall surfaces exceeds 70 per cent of the total

TheHon. P. HOLLOWAY: | am quite ready to proceed. notional ceiling and wall area.
| indicate that the government will be backing its original This amendment seeks to reduce that to 50 per cent for a
amendment, but if other members want to vote—anythingrumber of reasons. | think it is important that the precaution-
that will progress it | am happy to do at this stage. ary principle is applied in relation to this whole concept of
TheHon. R.I. LUCAS: | indicate that | am inclined at enclosed space. Seventy per cent is not adequate. | have
this stage to support the proposition my colleague theliscussed this with Action on Smoking and Health CEO
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Anne Jones, and there is research from liiternational TheHon. JM.A. LENSINK: In a practical sense, can the
Journal of Environmental Health ReseamhFebruary 2004 minister advise what percentage a standard, average beer
headed ‘A study of environmental tobacco smoke in Soutlyarden might fit into?

Australian pubs, clubs and cafes.’ Reference is made there to The Hon. P. HOLLOWAY: | am not sure that there is
work carried out by Professor Repace—the internationah standard, average beer garden, but we will try. If it has no
expert based in Washington DC, and referred to by theoof, itis considered unenclosed so smoking is allowed. | am
government in its second reading contribution—that nicotinedvised that if you take the four walls and the ceiling, if one
levels and other toxins in non-smoking areas were lower thathird of those is not there then it is unenclosed and you can
in the smoking-permitted areas; however, even these lowamoke.

values are still similar to those reported by Repace as posing The Hon. D.W. RIDGWAY: Can the minister advise

a significant working lifetime risk of heart disease and lunghow a beer garden that has, perhaps, a lattice or a structure
cancer. that allows air movement is viewed?

My understanding is that the more open space the les TheHon. P. HOLLOWAY: Clause 4(1) provides this

chance of workers being exposed. There are some significa ?fml.;[.lon:. ud uct device (whether fixed

i : H i celling Incluaes any structure or aevice (whetner tixea or
risks W!th 70 per c.ent,' and if we are going to adopt amovable) that prevents or impedes upward airflow, but does not
precautionary principle in terms of workers being exposed tgncyde anything prescribed by regulation

second-hand tobacco smoke then this would be a desirab, 0, there are two things there. First, regulation allows you to
outcome. One of the conclusions in the article I referred tg; ;" " . 9 : , FegL O .y‘
says: deal with some issues, but the essential definition is ‘that

prevents or impedes upward air flow’. For a wall, it is ‘that

The total ban of smoking in hospitality venues will lead to the prevents or impedes lateral air flow’. So, if it is fly wire,
greatest reduction of risk from ETS [environmental tobacco smokepresumably that would not prevent or impede the lateral air
exposure. However if smoking is permitted, then it should be isolateg .

to separately enclosed areas with exhaust units which maintain a . .
negative pressure relative to the rest of the premises, a high volume TheHon. D.W. RIDGWAY: So, in effect you could have

of outside air should be supplied to non-smoking areas and separad@ insectproof beer garden with fly wire that would not be
air-conditioning systems should be used for smoking and nonenclosed?

smoking areas. TheHon. P. HOLLOWAY: Essentially, yes; if the

It goes on to talk about some recommendations made by tnrggtgga# irpizkg;)geg insect proof does notimpede the air flow,

US National Institute for Occupational Safety and Health. If TheHon. SANDRA KANCK : The Democrats have long

we are talking about 70 per centas the yardstick, my conceyvocated the precautionary principle in relation to the

is that that is not satisfactory. Fifty per cent would be aenvironment, S0 it is something we are very familiar with. |
preferred outcome to ensure that there is at least a greatﬁ

chance of there being a reduction in environmental tobacc ave not heard that phrase used inrelation to physical health,
smoke 9 But it makes a lot of sense and | indicate the Democrats’

support for this amendment.

TheHon. P. HOLLOWAY: The definition of an TheHon. NICK XENOPHON: Could the minister
enclosed place was developed following consideration andlaborate? | know that other jurisdictions such as the ACT are
consultation by the government. A number of venues hadoing something similar, but what studies are there to indicate
been reviewed and considered and the implications for thegbe difference if itis using a 70 per cent rule? How does that
venues have been determined under different definitions. Theork? If you are at the back of the room and it complies with
government aimed to develop a definition which was clea0 per cent, clearly there will not be as much ventilation there
and flexible to balance the health needs with the needs &6r the workers in the industry. | would be grateful if you
hospitality venues at different times of the year. could indicate on what basis 70 per cent will work better than,

. . say, 50 per cent in terms of looking after the health of
The government was seeking to make places available f Lorkers in the industry.

people to smoke which were comfortable and had sufficien The Hon. P. HOLLOWAY: | thought | had already

ventilation to minimise risks. The definition of 30 per cent of. _ . : . L
the four walls and ceiling unenclosed was subsequentlmdlcated that with my earlier answer. The definition that we

Have provides that about one-third has to be open, and that

gg;[]esmgﬁﬁ] \%r{[ ?ﬁe ?ﬁgf;?mﬁ.?]té ac?\?erl:]r\g;?t H:aes (E):lr?slilfg hould allow sufficient air flow. | suppose that inevitably one
- 9 ould comment that this legislation is after all an approxima-

with people about banning smoking in enclosed areas whe fon. It is not rocket science, but what we are trying to do—

atleast 70 per cent of walls and ceilings are enclosed. and | come back to the basic point of the legislation—is to get
Itis important to ensure that we have workable, practicasome genuine improvements in relation to the health aspects
legislation that is not ambiguous. An area that is 30 per cenwhile at the same time still allowing some places for those
unenclosed has a very large opening, allowing a verpeople who feel the overwhelming, possibly addictive, need
significant amount of ventilation. Most balconies and alfrescdo smoke to be able to do so.
areas will only just be considered unenclosed. These areas areThe Hon. R.I. LUCAS: | ask the minister to clarify this
likely to have two ends completely open, allowing the flowfor the sake of members of parliament. As | understand it,
of air through the area. Furthermore, our definition of‘Botany Bay’ has four walls and a slat type roof which can
enclosed is consistent with the definition in Ireland and recergither be open or closed. Does the definition envisage that a
guidelines in the Australian Capital Territory. Consequentlyparticular space can be enclosed or not enclosed, depending
the government wishes to keep the current definition obn whether the ceiling slats are open or closed?
‘enclosed’ because it has been carefully considered, is TheHon. P. HOLLOWAY: The definition of ceiling
unambiguous and is consistent with legislation in otheincludes any structure or device (whether fixed or moveable)
jurisdictions. that prevents or impedes upward air flow but does not include
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anything prescribed by legislation. They are vertical, so thegeiling, and in that situation you would have nearly 50 per
would not impede air flow. That is the ceiling. My advice is cent of the surface area of the room missing.
that probably anywhere else than Parliament House itwould The Hon. P. HOLLOWAY: The formula is there. For
not be but, because of the large height of the walls, thenases which might be covered by this act, it is just a matter
presumably 30 per cent would not be open. Apparently, theref their simply using a tape measure to work it out.
are exemptions. | make another point: apparently, in TheHon.D.W. RIDGWAY: Is it a self-regulatory
Parliament House there are special provisions related to thgrocess?
Joint Parliamentary Services Committee under the Joint TheHon. P. HOLLOWAY: One of the reasons why we
Parliamentary Services Committee legislation, but a similahave argued there should be a transitional period for every-
place elsewhere would be one which was fully enclosed othing is to ensure that industry has some opportunity to
at least partially covered by a ceiling and which had wallsconform with it. We announced a publicity campaign earlier
such that the total area of the ceiling and the wall surfaceand | understand from our discussions with the AHA that it
exceeded 70 per cent of the total notional ceiling and walhas agreed to employ an architect or business consultant to
area. So, the slats presumably partially cover, but | guess grovide advice about these things. | imagine that, if common-
they are fully vertical and do not impede the air flow onesense prevails, you would not have inspectors going out on
would have to allow it. day one with tape measures and fining hotels because they are
TheHon. R.I. LUCAS: There seems to be conflicting 0.2 per cent below the limit. Obviously | think we generally
views as to what the minister has just said. There is ondo manage to enforce the laws with commonsense.
particular reason that in Botany Bay special provisions apply |am also told that often it is the public, particularly non-
so that you can continue to smoke there even with thismokers, who complain and this will be the source of any
legislation but, if the same circumstances existed in anothgyotential prosecution that is made because many people in the
building, as long as the slats were vertical and air wapublic do not like putting up with tobacco smoke and they
escaping through the ceiling, that could be a smoking areavill certainly make their views known. One would always
Can we get on record whether that is the case? hope that these new rules are interpreted with commonsense.
TheHon. P. HOLLOWAY: My advice is that without TheHon. NICK XENOPHON: | know the minister said
the ceiling it is unenclosed. However, if it had a sail orthatitis not rocket science and the 70 per cent rule has been
something such as that over it which might impede it, thabrought in as a result of consultation. | worry about that
could be a different matter. because | do not think the precautionary principle has been
TheHon. R.I.LUCAS: A number of sidewalk cafes used. Notwithstanding that, what undertakings can the
obviously have moveable sides, either a heavy-weight cleaninister give in respect of air quality studies of the effective-
plastic which is used on occasions and on other occasions jusess of this? You can measure levels of second-hand tobacco
a heavy-weight material. | am assuming that when those wallsmoke in terms of concentrations in enclosed spaces or semi-
are lowered or used, then it is treated in the same way as tlemclosed spaces. Will there be some ongoing monitoring of
minister has been referring to in terms of whether it be a fixedhat? | also know the Nicalerts (like Bandaids), which | know
wall or a moveable one in those cases. Therefore, | am aldwspitality workers have worn in the past and which actually
assuming that the one space such as a sidewalk cafe, in someasure their level of exposure, have been a very useful
circumstances, can either be enclosed and therefore notesting measure. What level of monitoring will there be to
smoking; and in other circumstances can be unenclosed aedsure that this 70 per cent position is effective and that it is
therefore a smoking environment, depending on how mangot needlessly exposing hospitality workers to second-hand
of the plastic walls they happen to drop down at any particusmoke?
lar time. TheHon. P. HOLLOWAY: South Australia is not just
TheHon. P. HOLLOWAY: My advice is that it is the acting alone with these things. These rules against smoking
case that, if all the plastic walls are down so that more thaare changing not just throughout the country but throughout
70 per cent of airflow is restricted, then, yes, they ardhe world. In answer to some questions asked by the Hon.
enclosed, but if they are up, then it is unenclosed and you cadick Xenophon last week, | referred to results of a number
smoke. of studies from all around the world which have looked at
TheHon. D.W. RIDGWAY: What process does the these things and | am sure that will be the case in the future,
government intend to use to monitor which buildings have dhat is, people will look at this sort of information. The
70 per cent enclosed room? | did some calculations. Fazonsequence of what we have in this bill represents the results
instance, if you had a room that was 10 metres square and tbé some very lengthy discussions with the industry and
walls three metres high and it had a ceiling, you would havepeople who are looking at this issue from an anti-smoking
to have 2% walls missing to conform with the 70 per centperspective based on their studies and their information.
rule. So, essentially what we have is the result of those discus-
The Hon. P. Holloway interjecting: sions. All around the world new studies and information
The Hon. D.W. RIDGWAY: | can explain. If you have become available, and in the future that will be the basis of
four walls that are 10 metres by 10 metres and three metresy further change. However, at this stage the government
high, each wall is 30 square metres—10 metres by threargues that this is the best result, based on the information
metres. Four walls is 120 square metres. A ceiling that isow available to us and on the very lengthy discussions with
10 metres by 10 metres is 100 square metres. Therefore thtee industry and other stakeholders with an interest in this
total surface area of the room is 220 square metres and, fromatter.
a rough calculation, 70 square metres would be 30 per cent Amendment negatived; clause as amended passed.
of that surface area. If the walls are 30 square metres each, Clause 5.
you would need to take away 2.3 walls. | guess that is why TheHon. NICK XENOPHON: Will the minister explain
Botany Bay would be exempt because, if it was 10 metresvhat the interaction will be between the Independent
square, 100 square metres of ceiling is not there—there is dambling Authority and this act? If the IGA makes certain
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recommendations about tobacco, is it the case that it willbe  TheHon. P. HOLL OWAY: Subsection (4) provides:

excluded by virtue of the operation of this act? A code of practice or alteration to a code of practice may provide
TheHon. P. HOLLOWAY: My advice is that this clause for the whole or any part of the instrument to come into operation on

aims to ensure that the Independent Gambling Authorityne day on which it is adopted by the licensee or on a later day, or

cannot introduce smoking restrictions under its term of 2YS: Specified in the instrument.

reference. The hospitality smoke-free provisions in this billCertainly, the codes could be disallowed by parliament,

are comprehensive, and the implications have been thorougéepending on what section 10 of the Subordinate Legislation

ly considered. A public consultation occurred from 15 April Act provides. | am not sure whether they would come into

to 30 May 2003 and, consequently, a careful phased-ifffect and then be disallowable.

approach is planned. If the Independent Gambling Authority The Hon. R.l. Lucas interjecting:

were to introduce its own restrictions on smoking, it could TheHon.P. HOLLOWAY: Essentially, it could be

undermine the effectiveness of this bill and create confusioflisallowed.

among proprietors and the public. So, that is exactly why we The Hon. R.I. Lucas interjecting:

are inserting this clause, so that it will effectively stop the TheHon. P. HOLLOWAY: Even though they could be

Independent Gambling Authority from introducing any disallowed, they might come into effect for that period until

changes that will affect the timing of the proposals to abolistihey were disallowed, like a regulation.

smoking in gaming rooms. The CHAIRMAN: It is section 10AA(2).
TheHon. R.I. LUCAS: What power does the IGAhave ~ TheHon. P. HOLL OWAY: Well, it says sections 10 and
at present to restrict smoking? 10A apply. It may be it is just an abundance of caution.

TheHon. P. HOLLOWAY: | do not know thatithasany =~ TheHon.R.I. LUCAS: It would appear that this
direct powers. The powers of the IGA are restricted taprovision would then prevent the IGA in its code of practice
establishing responsible codes of gambling practice. from incorporating any clauses that relate to the sale or
suppose it is possible that, through a code, it might be able tgonsumption of tobacco. While the parliament has the power
have indirect influence. to disallow a code of practice, this clause will be saying to the

TheHon. R.I. LUCAS: But does it not have to be IGA, ‘When you come up with your codes of practice you
approved by parliament? That was the way it was originallywill not be putting into those codes of practice anything to do
drafted. with the sale or consumption of tobacco products. The

TheHon. P. HOLLOWAY: That may well be the case, regulation of that will be covered by this legislation generic-
but | guess that this puts it beyond doubt. | will check thatally, rather than by your trying to do something specific in a
with parliamentary counsel to see whether they can advise @mbling establishment.’
on that matter. TheHon. P. HOLLOWAY: Certainly, it has that effect

TheHon. R.I. LUCAS: | think this is an important issue. and I guess that is beneficial in itself.

If this clause is to be inserted, | will not stand in its way but, TheHon. NICK XENOPHON: My recollection is that

in an excess of caution, | am interested to know on what legdh discussion papers that have been put out on codes of
basis that is being done. In the original drafting of the IGA,practice by the Independent Gambling Authority, in relation
which | understood broadly flowed over into the revisionsto the issue of smoking they have specifically said, ‘This is
over recent years, the intention was, to the extent possibl&éomething that is being considered by the parliament.’ | think
not to create a monster of the IGA. | think it is fair to say thatthey have deferred it. My principal concernis that if there are
some may have the view that, particularly through the actiongenefits—and | believe there are benefits in smoking bans
of the chair and others, it may well have taken on thatvith respect to problem gambling behaviour, as a result of the
appearance anyway. leaked Tattersalls report—then that is something that ought

Nevertheless, the intention of some of us in this parliamerio be on the agenda. Given the nature of the codes in
was to say that it had a body of work to do within strict subordinate legislation, there always has been the option for
guidelines, but we did not want it over there by itself, parliament to have the final say. | do not have an issue with
becoming a law unto itself. The drafting intended was inthat. I wanted a clarification from the government.
relation to codes of practice, etc. It could do the work but, | now know the IGA specifically exclude it, although it
essentially, elected members of parliament would ultimatelyloes concern me. If recommendations are made by the IGA
have the power to disallow or not in relation to that work. If to say, ‘We think smoking bans would make a difference to
that has changed in some way, | would be interested to knoRroblem gambling, based on the evidence,’ | understand that
that from the minister’'s advisers. | understand that is beinghis would exclude even a code being brought before the
checked at the moment. | am grateful to the Hon. Mrparliament. My understanding and that of the Hon. Mr Lucas
Xenophon for raising this issue to see what exactly igs that, ultimately, parliament has the final say with respect
intended in relation to the clause. to these codes.

TheHon. P. HOLLOWAY: | have the relevant section ~ The Hon. R.I. Lucas interjecting:
of the Gaming Machines Act in front of me. Section 74B  TheHon. NICK XENOPHON: | am grateful for the
provides for codes of practice and alterations to codeklon. Mr Lucas’s comments. That does concern me. If the
disallowable by parliament. However, subsection (3)/GA says, ‘Based on the evidence, we think this should
provides: happen. I'g will make a difference to_ problem gambling.’—

Sections 10 and 10A of the Subordinate Legislation Act 107¢hat is their statutory charter—then itis up to the parliament

apply to a code, or an alteration to a code, laid before parliamerf© determine whether or not it is appropriate the code be
under this section as if it were a regulation within the meaning of thatatified.

act. The Hon. R.I. Lucas interjecting:
Mr Chairman, | know you were an expert on section 10A at TheHon. P. HOLLOWAY: | think the point is that what
one stage. the authors of the bill are saying is that, if there is any

The CHAIRMAN: Section 10AA. legislation that deals with smoking in hotels, it should be this
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legislation rather than another piece of legislation. This idor a levy of at least $100 for holding a tobacco retail licence.
essentially the principal piece of legislation that deals withWhile the government has the capacity to increase fees
smoking, and it is in this act that it should be considered. through regulation, this bill is focused on improving retail

Clause passed. tobacco operations rather than increasing fees for retailers.
Clause 6 passed. | think that, when one considers that retailers will need to
Suggested new clause 6A. implement a raft of changes to improve their operations in
TheHon. NICK XENOPHON: | move: terms of reducing sales to children, it would be unreasonable
That it be a suggestion to the House of Assembly that it amen@t this time to increase tobacco retailer fees. We are asking
the clause as follows: these retailers to do a whole lot of things—and | think
Page 5, after line 18— reasonably so—but now is not really the time to whack them
Insert: with an additional levy, even if one could do so. | have not

6A—Amendment of section 10—Form of application and

payment of licence fee and levy. considered this matter—and | am not sure that anyone has—

(1) Section 10(3)—after ‘requlations’ insert: in relation to its constitutionality. | think we all know what
and the prescribed levy. happened to tobacco excise fees. Whether the levy on a
(2) Section 10—after subsection (3) insert: licence is—
(4) In this section-— TheHon. Nick Xenophon: Ifit's for a specific purpose,
prescribed levy means— .
(a) if an amount in excess of $100 is prescribed by! think.
regulation—that amount; or TheHon. P. HOLLOWAY: That may well be so. But |
(b) if no such amount is prescribed by regula- guess that, at the very least, it would have to be in erased
tion—$100. type. It can only be a suggested amendment. | do not think

This is a test clause. | am not seeking to divide on it, but ithis council would have the power to be able to introduce it—
relates to a levy arrangement to fund a tobacco control boardr pass it, anyway. It can only be suggested. In any case, the
This is something that arose out of discussions | have had igovernment is obviously opposed to it, because we think it
the past with Neil Francey, a Sydney barrister who is besis quite unreasonable at this time. When we are expecting the
known for his work in taking on the Tobacco Institute of retailers to do all these things to reduce sales to minors, now
Australia in a 1991 Federal Court decision. He acted for thés not the time to be whacking them with a big levy.
Federation of Consumer Organisations with respect to TheHon. SANDRA KANCK: | indicate that the
misleading and deceptive conduct on the part of the Tobacddemocrats will not be supporting this amendment. | have
Institute with respect to passive smoking. certainly had no indication from anyone of a need for such a

The approach of Mr Francey is that, by having a tobaccdody as this tobacco control board, which would follow from
control board, it would provide a cohesive approach to deahis levy’s being set up. | have some sympathy with the view
with smoking-related issues. It would provide for a range othat the Hon. Mr Xenophon has put about the ministerial
individuals from the AMA, the Cancer Council, Quit SA, advisory committee and the information that has not been
Asthma SA, the National Heart Foundation, the Drug androvided to the parliament that could be helpful in the context
Alcohol Council, and so on, to deal with this issue. Oneof this debate. Nevertheless, there are very august bodies such
honourable member in this place suggested to me that thes the Cancer Council, the Heart Foundation and Asthma SA
Nurses Federation should be included. | do not have that provide that information and expertise quite freely to us
problem with that; that is a legitimate suggestion. when we need it about what sort of measures we should be

That is a legitimate suggestion, but | do not know whetheputting in place. There really does not seem to be the need to
we will get that far. The point of this test clause is abouthave an amendment such as this. But maybe some time down
whether we have a cohesive approach to deal with tobacabe track it might be proven.
control, whether we have the feedback from the experts atthe TheHon. J.M.A. LENSINK: | would like to make some
front line to deal with smoking-related disease in this state teéomments, but | also seek clarification from the Hon. Mr
give that advice to the minister, and that we have some teetenophon. He said that this is a test clause. If it is not
and some resources to deal with these issues. There issaccessful, | would like to know whether he will proceed with
broader issue about the federal government, which raises ovieis other amendments in relation to the board and the fund.
$5 billion a year in tobacco excise. | know that the states get The Hon. NICK XENOPHON: | thought | would spare
back some of that through the GST—in a sense, that theonourable members the agony down the track.
states benefit from that—and this is an attempt to say: letus The Hon. R.l. Lucas. Hear, hear!
have a cohesive approach to tobacco control. TheHon. NICK XENOPHON: | am glad that | have

| am concerned. | think that the rationale for this measursome agreement from the Hon. Mr Lucas on something
is strengthened by the fact that, over five months ago, thenight. It is a very pleasing development! | am saying that
ministerial advisory group on tobacco handed down a repoit is a test clause in the sense that | made the point about the
and recommendations to the minister on a tobacco action plaobacco control fund; that, in order for it to operate, there
for the state, and it is yet to see the light of day. At the veryought to be some funding for this fund. If the Hon. Ms
least, | think it would have been very useful for members inLensink is of the view that she thinks a tobacco control board
this place and the other place to have read that report to séea desirable thing, but without the levy—she is shaking her
what was being recommended by the experts in tobacdeead, | think it is fair to say. Essentially, | regard it as a test
control. | think that having a body with some independenceclause, unless | am overwhelmed by honourable members
some teeth and some resources would be the way to go. Bsdiying that they want a tobacco control board without this
maybe its time has not yet come, given my understanding dévy. However, that does not appear to be the case in terms
the level of support—or lack of. But | think it is important of what is occurring. That is why | regard it as a test clause,
that it be placed on the agenda. because | see the two as interrelated.

TheHon. P. HOLLOWAY: The government opposesthe  TheHon. JM.A. LENSINK: | thank the honourable
Hon. Nick Xenophon’s amendment. It essentially providesnember for that explanation. | would like to indicate that |
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do not support either set of amendments. | do not support thessociated company had T-shirts or soft toys in the shape of
levy, nor do | support the establishment of a control boardloe Camel, for example?

and a fund. | think that, in reality, the control of tobacco TheHon. T.G. Roberts: Joe Camilleri?

products has advanced without the need for the establishment The Hon. NICK XENOPHON: Not Joe Camilleri, as the

of such a fund. | always have fears when there are suggefron. Terry Roberts says. Does that cover things such as
tions of additional boards and funds and burgeoning bureaLb‘roduct placement or products such as discounted T-shirts or

cracies that might end up establishing themselves with a vieWiscounted fluffy toys that would be linked to a tobacco
to perpetuating their own existence in the end. As such, ﬂ)roduct or some clear branding?

think itis unnecessary. . TheHon. P. HOLLOWAY: My advice is that the new
Suggested new clause negatived. bill will ensure that the following occurs. | will give some
Clauses 7 to 10 passed. examples. The following examples are not covered under the
- advertising restrictions:
[Sitting suspended from 9.45t0 10.12 p.m ] - aperson wearing a T-shirt which incidentally features a
Clause 11. tobacco adverltisemelnt;. '
The Hon. NICK XENOPHON: | move: - atobacco retailer assisting customers Qr potential custom-
ers when choosing a tobacco product;
Insert: the display of a sign or signs outside a to_bacco retail
(2) A person must not sell by retail any product (other ~ OUtlet, such as the name of a tobacco outlet, in accordance
than a tobacco product) that is declared under subsec-  With the regulations;
tion (3) to be a prohibited product. - or any other action prescribed in regulations, such as the

?3) The’vI I\iﬂrgtlgrnrrﬁ): nzﬂty;lfts_ cgop? .bl'shed in tBazette display of tobacco packets.
ini y, by noti ubli i z . . . . .
declare a specified class of products to be prohibitedThe issue is pecuniary benefit. Currently, inspectors have

products if the Minister is satisfied that the products limited capacity to do anything about the type of advertis-

may induce children to smoke. ing—for example, tobacco advertisements like posters and
The bill in its current form prohibits a person selling by retail clocks—that is currently located in various stores because the
any product other than a tobacco product that is designed &10P owner can argue that he gets no pecuniary benefit from
resemble a tobacco product. It would be fair to say that it i§his display. Currently, pecuniary benefit needs to be proven
a toy cigarette clause. If it looks like a confectionery cigar-to prevent this type of advertising; however, this is a clear
ette, it could encourage children to smoke and, therefore, ferm of tobacco marketing that should not occur. This bill
is prohibited. | do not think that there is too much argumenprowdes that itis an offence to advertise tobacco products in
about that. This particular amendment seeks to strengthen tHf2e course of a business, regardless of any pecuniary benefit.
clause to ensure that, if there are products on the market thhpat is under clause 15.
would encourage children to smoke or even if it relates to, TheHon. NICK XENOPHON: | do not want to labour
say, branding that is aimed at children to identify a particulathe point but | am trying to work out, if you had a Joe Camel
tobacco brand with a children’s product, the minister wouldfluffy toy that was being sold at a much lower price because
have the discretion to declare, Bazettenotice, a specified it was being subsidised by the tobacco company, or a T-shirt
class of products to be prohibited products if the minister i$eing sold at a discounted price that was targeted at children
satisfied that the products may induce children to smoke. S@nd that was linked to the tobacco brand, whether the minister
it gives discretion to the minister. has the power to deal with that. If the minister does then all

We know that, from documents as a result of extensivavell and good and this amendment is not necessary, but my

litigation in the United States, in particular, that tobaccounderstanding is that there is a gap in relation to dealing with
companies have used some pretty sneaky techniques to tar§fé@se sorts of situations.
and survey children and, from my recollection, they have TheHon. P. HOLLOWAY: Unfortunately, | have led
targeted children as young as six or seven in terms of whatuch a sheltered life that | have no idea what Joe Camel is. |
colours they liked in packaging and things like that. Thisdo know Joe Camilleri though; | have heard him—in fact, he
simply gives the minister a broader discretion to deal withwas actually a guest on the inaugural Ghan, but that is another
any attempt to circumvent the intent of the legislation. story. The bill, under clause 11, provides:

TheHon. P. HOLLOWAY: The government opposes A person must not sell by retail any product (other than a tobacco
this amendment. The government has already accounted fproduct) that is designed to resemble a tobacco product.

this proposal under clause 15 of the bill. Clause 15 providesipig would, of course, include confectionery and toys. In
A person must not advertise tobacco products in the course of@nforcing this provision, our inspectors would need to assess
business or for any direct or indirect pecuniary benefit. whether the item was designed to look like a tobacco product.
Under the definitions in clause 4, ‘advertise’ means to takd he department may obtain legal advice on the matter in
any action that is designed to publicise or promote tobaccdetermining whether prosecution is appropriate, and the
products. This would include the sale of a product thaDepartment of Health would need to be confident that a
induces children to smoke. The definition of advertise alsenagistrate would also deem that the product was designed to
includes ‘any action of a kind prescribed by regulation’. Thelook like a tobacco product.
government can prohibit a specific action under regulation if It is the government's view that this clause ensures that
it is deemed that this action induces children to smoke. Foproducts designed to resemble tobacco products are not sold,
that reason, the government believes that this matter isutit also ensures that the law does not capture retailers who
already adequately covered in the bill. sell a product that just vaguely looks like a tobacco product.
TheHon. NICK XENOPHON: Could the minister Obviously, in this sort of area some degree of judgment is
elaborate on what would happen if a tobacco company or amecessary.

Page 5, after line 35—
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TheHon. J.M.A. LENSINK: | am struggling a little to  believe that in the interests of fairness to other outlets that
differentiate what the Hon. Mr Xenophon’s amendments willshould be limited to just one.
do. In terms of branding, | presume that he is looking at TheHon. P. HOLLOWAY: The amendments moved by
products that may, in some oblique way, link a knownthe honourable member effectively ensure that licence
brand—which is what | understand you mean by the cameholders in gaming areas, bars and the casino can have only
part of Joe Camel—to some sort of offence. But | am tryingone vending machine. The government does not support that.
to understand— The general intent of the legislation is to bring down the
The Hon. J.F. Stefani interjecting: number of points of sale of tobacco products; that is the
TheHon. J.M.A. LENSINK: Or Alpine, that particular  purpose of this part of the bill, but we do wish to enable some
logo. | am just trying to clarify in my own mind what flexibility on practical grounds where a case can be made that
additional areas this amendment would cover. itis reasonable that there be more than one vending machine
TheHon. NICK XENOPHON: | will not labour the in large complexes.
point. My concern is that the current provision is not as broad There are some large hotels around the place. One that
as it could be, because if there was an attempt by a tobaceprings to mind would be the West Lakes Resort, which is
company or retailer to market the Joe Camel fluffy toy (nothuge physically—a couple of hundred metres from one end
to be confused with Joe Camilleri), being a well knownto the next or maybe more. It is just an example that comes

corporate logo for Camel cigarettes, and if there was—  readily to mind. We wish to enable some flexibility on
TheHon. R.I. Lucas: How many teenagers do you know practical grounds where a case can be made that it is reason-

who are still into fluffy toys? able that there be more than one vending machine in such
The ACTING CHAIRMAN (Hon. J.S.L Dawkins): | large complexes. Hence, the government does not support the

think the member would be wise to ignore that interjectionrestriction of vending machines to one in all licensed
TheHon. NICK XENOPHON: The idea behind this premises, even though itis the general intent of the legislation
amendment is to give the minister some broader powers g0 bring down the number of points of sale.
that, if something did arise that was an underhanded promo- TheHon. SANDRA KANCK: | am delighted to support
tional technique that did not fall squarely within the currentthese amendments. | think that, if these addicts need to walk
bill, it would be covered by that. | hope | have answered the200 metres to get their fix, a little bit of exercise will not hurt
Hon. Ms Lensink's question—it is about giving broaderthem at all. If we can limit it to one machine per venue, there
powers, because | am always trying to help the healtimight be a queue, but that is as it should be and it makes it
minister advance the cause of tobacco control in this statgust that little bit more difficult for people to get their fix. |
But if the minister does not want those broader powers— think that is the way we should be headed.
Members interjecting: TheHon. NICK XENOPHON: | am delighted that the
TheHon. NICK XENOPHON: That is what this Hon.Sandra Kanck is delighted and | too support these good,
amendment is about. If my offer is being spurned by thesensible amendments. | commend the Hon. Michelle Lensink
government there is not much | can do about it—and by théor moving them.
opposition, it seems, but | know there is a conscience vote, The committee divided on the amendments:

so | appreciate that. AYES (13)
TheHon. P. HOLLOWAY: | add that clause 15(2)(c) Dawkins, J. S. L. Evans, A. L.
provides: Gilfillan, I. Kanck, S. M.
action of a kind prescribed by regulation; or Lawson, R. D. Lensink, J. M. A. (teller)
i Lucas, R. I. Reynolds, K.
So, we would argue that the power there in clause 15(2)(c) S '
would allow the government to deal with any such matters by Rldgwgy, D. W. Schaefer, C. V.
regulation if it was deemed necessary to do so. Stefani, J. F. Stephens, T. J.
Amendment negatived; clause passed. Xenophon, N.
NOES (7)
Clause 12. |
TheHon. JM.A. LENSINK: | move: Gago, G. E. Gazzola, J.
Page 6— Holloway, P. (teller) Redford, A. J.
Line 9—After ‘licence’ insert: Roberts, T. G. Sneath, R. K.
and no other such vending machine is situated in the Zollo, C.

gaming area or any other part of the premises in respect Majority of 6 for the ayes

of which the licence is in force under the Liquor Licens- - :

ing Act 1997 Amendments thus carried; clause as amended passed.
Line 14—After ‘holder of the licence’ insert: Clause 13.

and no other such vending machine is situated in the TheHon. NICK XENOPHON: | move:
premises in respect of which the licence is in force

Line 17—After ‘1997’ insert: Page 6, line 35—Delete ‘$315’ and substitute:
and no other such vending machine is situated in the $630
casino This amendment relates to doubling the expiation notice for

The origin of this set of three amendments is identical to on¢he sale or supply of tobacco products to children. | would

that was moved by the shadow health spokesperson, the Hdike to think that most members would agree that we meed to
Dean Brown, in another place. These amendments seek ave effective penalties in place to deter retailers selling
bring into line the situation where in, say, supermarkets antbbacco products to children. Given the impact it can have in
other retail outlets, there is one point of sale per venue, angrms of kids getting hooked on tobacco products, it is

seek to provide that same situation in hotels and in the casinonportant that we have effective enforcement and penalties
While it might be a distant fear at this stage, | believe thain place. We know from the responses given by the minister
there is the potential within the bill as it stands for those sitesbout the work that has been done to check levels of compli-
to have five, 10 or however many vending machines, and &nce that, unfortunately, a significant level of non-compliance
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was evident when under-aged people went to tobacco retailers
to buy cigarettes. We know that in some areas it was up to

50 per cent, but generally about 20 per cent or so in terms of

non-compliance.

They are significant levels of non-compliance. As |
understand it, fairly strict rules were followed by the under-
aged people who approached tobacco retailers. They were not
given any false ID and nor did they try to cajole the retailer
into selling them cigarettes. If they did not get them or if they
were asked for ID, that was the end of the matter. | think it
is important that we have an appropriate penalty for what |
believe is an offence that can lead to kids taking up smoking.
If retailers know that there is a more substantial penalty and

AYES (cont.)
Xenophon, N. (teller)

NOES (11)
Dawkins, J. S. L. Gago, G. E.
Gazzola, J. Holloway, P. (teller)
Lawson, R. D. Lucas, R. I.
Redford, A. J. Roberts, T. G.
Schaefer, C. V. Sneath, R. K.
Zollo, C.

Majority of 2 for the noes.

Amendment thus negatived; clause passed.
Clauses 14 and 15 passed.
New clause 15A.

that they need to take reasonable steps, then that would The Hon. NICK XENOPHON: | move:

ensure higher levels of compliance. We know from the
department’s own efforts that levels of compliance are not as
high as they ought to be.

TheHon. P. HOLLOWAY: The government opposes the
amendment. The government is trying to correlate expiation
fees with maximum penalties in legislation in order to reduce
ad hoc expiation fees. A formulaic table of expiation fees is
used in South Australia which relates directly to maximum
penalties. In the bill the expiation fee for retailers who sell to
minors is $315, with a maximum penalty of $5 000. This is
the highest expiation fee in the formulaic table. Consequently,
the government believes that this expiation fee is appropriate
considering the range of expiation fees currently. If a stronger
penalty is required, the government believes a prosecution
should occur.

The Hon. D.W. RIDGWAY: Will the minister tell us (if
he knows) how many expiation notices were issued last year?

The Hon. P. HOLLOWAY: | believe the answer is zero
because no expiation fee is in existence at present. This
actually introduces one.

The Hon. Caroline Schaefer: How can you double it? |
am in favour of that—double nothing is nothing!

TheHon. P. HOLLOWAY: No, the Hon. Nick Xeno-
phon wants to double it.

TheHon. JM.A.LENSINK: | rise to indicate my
support for this amendment because | think it is appropriate
that we have reasonable penalties to provide a sufficient
disincentive for such things. In reality, we are talking about
the health of children and young people and we are trying to
prevent the take-up, and that is the dangerous area. | do not
think any measure is too much in the pursuit of that aim.

TheHon. P. HOLLOWAY: The point is that we are
talking about expiation fees. The government’s view is that,
if you want more than the top of this table at $315, the
appropriate way to do it is through a prosecution. So, if those
concerned with enforcing the bill believe that a more serious
penalty is required, the option is to go for a prosecution. |
suggest that $630 is a significant amount for an expiation fee.

The Hon. SANDRA KANCK: | note the minister's
comment that it is a significant amount, but it is also a
significant offence. Itis something that retailers have known
for a long time, yet we know that they continue to do it.
Sometimes we need to have sticks as well as carrots, and |
think this is a stick that should get them to pay attention to
their responsibilities.

The committee divided on the amendment:

AYES (9)
Evans, A. L. Gilfillan, 1.
Kanck, S. M. Lensink, J.M.A.
Reynolds, K. Ridgway, D.W.
Stefani, J.F. Stephens, T.J.

Page 8, after line 12—Insert:

15A—Insertion of sections 40A and 40B

After section 40 insert:

40A—Public exhibition of certain films to be preceded by
anti-tobacco advertisement

(2) In this section—

approved anti-tobacco advertisememtans an advertise-

ment approved by the Minister for the purposes of this

section;

film has the same meaning as in @lassification (Publi-

cations, Films and Computer Games) Act 19895he

Commonwealth, as amended from time to time;

public place to which this section applis®ans a cinema,

drive-in theatre or other public place at which persons are

required to pay an admission fee to view a film.

(2) A person must not exhibit, at a public place to which
this section applies, a film depicting persons consuming
tobacco products unless the exhibition of the film has been
immediately preceded by the exhibition of an approved anti-
tobacco advertisement.

Maximum penalty: $5 000.

(3) The Minister must ensure that an approved anti-
tobacco advertisement—

(a) does not exceed 1 minute in length; and

(b) warns of the dangers of tobacco consumption; and

(c) reflects the findings of any research of which the Min-

ister is aware on the links between the depiction of
smoking in films and the consumption of tobacco pro-
ducts by adolescents or other members of the
community.

(4) The Minister must, on the application of a person who
is planning to exhibit a film to which subsection (2) applies,
supply the person, free of charge, with an approved anti-
tobacco advertisement in a form that is able to be exhibited
using equipment available to the person.

(5) An application by a person under subsection (4) must
be made not less than 10 business days before the exhibition
of the film and must be in a form approved by the Minister.

(6) It is a defence to a charge of an offence against
subsection (2) for a person to prove that the person applied,
in accordance with this section, to the Minister for the supply
of an approved anti-tobacco advertisement but the Minister
failed to supply the person with the advertisement in accord-
ance with subsection (4) prior to the exhibition of the film.

(7) For the purposes of this section, a person is taken to
exhibit a film in a public place if the person—

(a) arranges or conducts the exhibition of the film in the

public place; or

(b) has the superintendence or management of the public

place in which the film is exhibited.
(8) This section does not apply in relation to—
(a) a film exhibited by television; or
(b) a film that is an exempt film within the meaning of the
Classification (Publications, Films and Computer
Games) Act 1995f the Commonwealth, as amended
from time to time.
40B—Recovery of costs from manufacturer

1) If—

(a) a film depicts a person consuming a particular brand
of tobacco product and that brand is able to be identi-
fied by viewing the film; and
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(b) the Minister has, in accordance with section 40A, The Hon. R.I. Lucas interjecting:
supplied a person who is planning to exhibitthe film  The Hon. NICK XENOPHON: That is absolutely
(the "film exhibitor") with an approved anti-tobacco .. ; ; f P : :
advertisement (within the meaning of that section), m|sch_|e_vous, Mr _Chalrman. It is about giving discretion to
the Minister may recover, as a debt from the manufacturer of€ Minister and, if necessary, where we know there has been
the tobacco product, an amount prescribed by regulation tha@ product placement or there is that symbiotic relationship
reflects the cost of supplying the advertisement. _ between the film producers and the tobacco company, the bill
(2) Where the Minister recovers an amount under this secfor screening the advertisement is to be sent to the tobacco

tion, the Minister must pay to the film exhibitor the pre- -
scribed percentage of that amount, as compensation for afjPMPany—because, goodness knows, they can afford it.

losses or expenses incurred by the exhibitor in complying The Hon. T.G. Roberts interjecting:

with section 40A. TheHon. NICK XENOPHON: | won't be distracted by
This amendment provides for the public exhibition of certainthe Hon. Terry Roberts, Mr Chairman. That is what this is
films to be preceded by anti-tobacco advertisements. By wagPout. If we are interested in discouraging young people from

of background, research and investigative work has shown@mnoking—we know there are elements of the film industry
known link between the tobacco and film industries. Anthat have worked hand-in-hand with the tobacco industry

article in Tobacco Controktates: because of sponsorship arrangements—then | believe this is
A 1983 draft speech prepared for Hamish Maxwell, President oft practical step. Itis nota d_raconlan step; itis a practical st_ep

Phillip Morris International and soon to be Chairman of the Boardt0 at least claw back the influence that those commercial

of Phillip Morris, to be delivered at a Phillip Morris International arrangements between tobacco companies and film com-

marketing meeting, outlined the political difficulties that the industry panies have had on encouraging young people to take up
was experiencing worldwide as countries were increasing taxes Ognoking
e .

cigarettes and restricting advertising. He saw smoking in the movi .
as one way that the industry could counter these trends. TheHon. J.F. STEFANI: | have the greatest respect for

Mr Maxwell, a senior executive at Phillip Morris Inter- my colleague the Hon. Nick Xenophon, bgt the thought
national sta'ted' occurred to me as he was sp'eaklng abou@ this measure: how

’ : . does he propose that this will be dealt with by SBS which

Recently, anti-smoking groups have also had some earl¢creens films in 10 different languages showing people

successes at eroding the social acceptability of smoking. Smokin . . . :
is being positioned as an unfashionable, as well as unhealthi';‘c’k'?lg! agd how will the minister stop SBS from showing
se films~

custom. We must use every creative means at our disposal to reve
this destructive trend. | do feel heartened at the increasing number The Hon. NICK XENOPHON: | am warmed by the

of occasions when | go to a movie and a see a pack of cigarettes jagpect that the Hon. Mr Stefani has for me. Constitutionally

the hands of the leading lady. This is in sharp contrast to the state . - - -
affairs just a few years ago when cigarettes rarely showed up iﬁve cannot do it. That relates to broadcasting via television,

cinema. We must continue to exploit new opportunities to getvhich comes under commonwealth broadcasting legislation.
cigarettes on screen and into the hands of smokers. This legislation does not affect that, but where we do have
The Hon. R.I. Lucas interjecting: some power or jurisdiction is in cinemas within this state.

The Hon. NICK XENOPHON: In response to the Hon. This will not apply to SBS, only to cinemas, but it will
Mr Lucas, | think Humphrey Bogart died of lung cancer duePotentially apply to foreign language films, I must concede.
to smoking, so | do not know whether he is a good example, TheHon. P. HOLLOWAY: The government supports

The Hon. R.1. Lucas interjecting: a scheme such as this in principle, but let me hasten to say

The Hon. NICK XENOPHON: The Hon. Mr Lucas has thatwe do not support the amendment. That is why the state
made a very valid comment. | am simply quoting Hamishdovernment over the last 12 months has developed a proposal
Maxwell of Phillip Morris International. Some of the (O runacounter advertising campaign in cinemas. | referred
chronology set out in this article highlights that in 19880 that earlier at the start of the debate on this bill today. This
Phillip Morris International paid $350 000 (presumably IS Part of a range of initiatives that is being developed at a
$US350 000) for the use of its brand in the James Bondpcal level. Quit SA will be holding discussions with local
movieLicence to Kill and for rights to run a media promo- Producers to encourage them to eliminate smoking in their
tion effort to coincide with the movie’s opening in Japan. Theflilms. They will be conducting an awareness campaign at
article also refers to Phillip Morris International beginning its Industry conferences and workshops and investigate sponsor-
modern product placement efforts as early as 1978. It refel§9 & competition for local film students to produce an anti-
to some notable movies that featured Philip Morris cigarette§MOKing advertisement that could be screened before films.
over the 10 years, includingsrease Rocky I| Airplang ~ However, the South Australian government does not intend

Little Shop of Horrors Crocodile DundegDie Hard, Who 0 introduce this scheme as a legislative requirement.
Framed Roger RabhiandField of Dreams The evidence about the effectiveness of this type of
An article published in théritish Medical Journalof intervention is still in its infancy. A preliminary study in New

15 December 2001 entitled ‘The effect of seeing tobacco usePUth Wales has indicated that placing an anti-smoking
in films on trying smoking amongst adolescents—a cross&dvertisement before a movie containing smoking scenes may
sectional study’ concluded: help to reduce the influence of smoking activity. This
research is being continued over the next two years to
In this sample of adolescents there was a strong, direct angonfirm the findings. _ )
independent association between seeing tobacco use in films and There is stronger evidence about the efficacy of this
trying cigarettes, a finding that supports the hypothesis that smokingntervention. The state government would support a national
in films has a role in the initiation of smoking in adolescents. legislative scheme, similar to that proposed in this amend-
This amendment is not about censorship; it is just aboument. The federal government is responsible for legislation
providing an opportunity for a Quit campaign, anti-smokingrelating to tobacco advertising in films. Therefore, it would
advertisement to be screened for no longer than a minutee inappropriate (the government believes) to introduce
before a film—not in the middle of a film, as the Hon. legislation such as this at a state level. However, in the
Mr Lucas unkindly suggested. interim the South Australian government will be implement-
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ing the counter-advertising campaign before films inindicated) in picture theatres, as part an overall advertising
conjunction with Quit SA as a non-legislated campaign. Acampaign, that is a judgment call for the government.
thorough evaluation will be conducted to measure thédowever, given the extent that the Hon. Mr Xenophon is
effectiveness of this type of program. suggesting in relation to this—and | will not go through all
TheHon. R.I. LUCAS: lindicated in my second reading the details, because | suspect that there is not the support in
contribution that | was vehemently opposed to this proposithe chamber to have this set of amendments passed—I would
tion from the Hon. Mr Xenophon, both in principle and strongly support a number of the provisions the Hon. Mr
otherwise. | will respond briefly to the evidence that the Hon Xenophon is canvassing in his package of amendments.
Mr Xenophon put to the committee from an expert that in - TheHon. JM.A. LENSINK: 1, too, rise to speak against
recent times there is a greater preponderance of smokingis amendment. | appreciate the impact that role models such
heroes and heroines in movies compared with previous timegs film stars and so forth can have on the habits of young
By way of interjection | invited the Hon. Mr Xenophon to go people, but | do not think that this measure will necessarily
back to the years of Humphrey Bogart, James Cagney arithve much impact on that. It is also quite a complex regime,
Bette Davis. | think, and it has crossed my mind that there are all sorts of
The Hon. Nick Xenophon interjecting: other undesirable behaviours which could be depicted in
TheHon. R.I. LUCAS: But that is not the issue we are films, such as violence and so forth. My thinking is: how long
talking about. The Hon. Mr Xenophon listed a number ofis a piece of string and where do we draw the line? The
movies to the committee and he said that the preponderanegeasures we are progressing through this bill will assist in
of stars smoking in the movies had increased significantly othe overall goal of limiting the number of places where
previous times; that is, this was a deliberate conspiracy by theeople can smoke and also, as has occurred over several
smoking industry to get more people smoking in movies indecades, it will make smoking a less socially acceptable
order to advertise their products. That is the point the Hongehaviour. This will have the effect of peer group pressure
Mr Xenophon was making. encouraging people not to take up the habit or to give it up.
My response is that | invite the Hon. Mr Xenophon to look | indicate that | am unable to support this amendment.
at movies of another era, some of those to which | have The Hon. SANDRA KANCK: My counterpart in the
referred or those in which those stars acted at the time, tderal parliament, Senator Lyn Allison, has drawn a lot of
look at the preponderance of smokers within those moviesttention to this issue of the burgeoning number of cigarette
and after that era as well, the preponderance of smokingractive actors—Nicole Kidman being a good example. It
actors in those movies is as high or higher as we see ifg certainly not something we want to see, but | do not see
movies these days. That is the first point | make in relatioRhat this is really a workable amendment and, like the Hon.
to the evidence the Hon. Mr Xenophon is putting. Itis not theviichelle Lensink, | am concerned about precedents. If we say
died from smoking-related illnesses. , these sorts of provisions in place, we would have to extend
The second point is that which | made in my second, for instance, to any film where someone is drinking
reading contribution. The minister has indicated that there ig|cohol. It sets some very unusual precedents, and | do not

a research study in New South Wales which indicates thigsink it would necessarily be a good idea for that reason.
might have some impact. | am not convinced; I have not seen v clause negatived

the evidence. | have the view, which | know is not shared by ) i
the health industry lobby and its supporters, that the warning TheHon. P. HOLLOWAY: | move:
signs on cigarette packets, no matter how big they are, do not Page 8, after line 12—lInsert: o _
stop smokers from smoking. They might make the health O%iggﬁg‘se"dmem of section 41—Prohibition of certain
industry happy or sanguine about having made progress, bekt Section 41(3)—delete subsection (3)
the fact that people continue to smoke and pay exorbitant
prices, even with those signs getting increasingly bigger o his amends section 41 of the original act to remove the
the front, back or sides of cigarette packets, is an indicatiotPbacco sponsoring exception for cricket. Currently, tobacco
to me that it is not working. | think the cost of cigarettes is ansponsorship of Sheffield Shield (and that shows how dated
issue which does impact in terms of purchase, particularl{he matter is; of course, it is now the Pura Cup, | understand)
with younger people; the research may also show that foand international cricket matches in South Australia is
older people. As the cost of a packet of cigarettes goes up f@ermitted under section 41(3) of the Tobacco Products
a young person, then, increasingly, in my view, that is arRegulation Act 1997. This amendment will prohibit tobacco
issue that does impact on young people. sponsorship of Sheffield Shield and international cricket

| also support the notion that the move to ban smoking irmatches in South Australia.
nightclubs and bars and in places like that where young Cricket Australia has confirmed with the Department of
people socialise will reduce cigarette smoking because thdytealth that the Australian Cricket Board’s contract with the
spend so much time in those locations. | think there iBenson and Hedges company concluded in April 1996. It has
evidence in a number of areas to indicate (and this is aonfirmed that this exception to allow tobacco sponsorship
personal view, which is not accepted by everyone) thatthose no longer required, because tobacco sponsorship of
things have some demonstrated capacity to impact. | am ndtustralian cricket does not occur any more. Consequently,
one who is convinced that the ever increasing warnings oim accordance with this act’s aim of prohibiting tobacco
cigarette packs or the Hon. Mr Xenophon idea of havingsponsorship in South Australia, this exception for cricket
flashing advertisements before a two-hour feature movie ahatches has been removed. If anyone wishes to read it, | have
the local multiplex will influence in particular young people a letter from Cricket Australia signed by the General
from either taking up or continuing smoking. If the Manager, Commercial Operations, addressed to the manager
government wants to spend some money (as the minister haéthe Tobacco Control Unit, which sets that out. | am happy
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to read that letter out if necessary. | will table the letter andagainst the tobacco manufacturer. | imagine that there might
if anyone wishes to check it, they can. well be a contractual action on the basis that there was an

TheHon. J.S.L. DAWKINS: On a point of clarification, illegal act by the manufacturer and there was a reliance on
in regard to the title of competitions, my understanding is thathat. But that would be a pretty messy way of going about it.
the term ‘Sheffield Shield’ is no longer used and it is now theYou would have a small retailer taking on a big tobacco
Pura Cup. company. That is what the amendment is about.

TheHon. P. HOLLOWAY: Yes. | referred to that matter | have a question for the minister in an attempt to dispose
in passing in my comments. The date of the bill was 1997, sof this expeditiously. My understanding is that, with respect
it really referred to the issue at that time. As this letterto a tobacco manufacturer, it would breach the current
indicates, in fact, that contract with Benson and Hedgesprovisions, but they are not in the firing line to the same
which the bill clearly was originally designed to exempt, extent and the penalties are not the same as for a retailer.
concluded in April 1996. So, itis simply a redundant clauseThere is also an argument that the manufacturer could be

that we are removing. exempt from these provisions and it is the retailer who cops
New clause inserted. it.
New clause 15B. TheHon. P. HOLLOWAY: Under clause 16 of the bill,
TheHon. NICK XENOPHON: | move: new section 45, my advice is that it depends on the circum-
Page 8, after line 12—Insert; stances. If the retailer decides to add some promotion itself,
15B—Amendment of section 42—Competitions. it would have to take responsibility for that. There is also an
Section 42(1)—delete "$5 000" and substitute: amendment to section 81 of the original legislation to do with

(@ if the offender is a body corporate that manufacturesyicarious liability, which is also relevant to the question asked
tobacco products or distributes tobacco products tooy the honourable member.

lling tob ducts by retail—$100 000; -
(b)in ar;]filri?ﬁesrsgaér;g_%saggg.pro uets by retall—$ " TheHon. Nick Xenophon: How do they apply to a

. - tobacco manufacturer?
This relates to competitions. When the Hon. Dean Brownwas™ ", - 5 1 51 | OWAY: If one looks at the amend-

minister for health a number of years ago, an issue was rais : - .
that the Hon. Mr Brown commented on—and | believe I‘?‘ﬁ:i\rjitdtg;ectlon 81—clause 18 of the bill—one sees that it
discussed the issue with him—where a tobacco manufactur8f '

was having a promotion whereby a CD case or a gift was If an employee or agent is convicted of an offence against this
ct, the employer or principal is, subject to the general defence under

offered with the sale of a packet of cigarettes. That is a Cl_e“'%is part, guilty of an offence and liable to the same penalty as may
inducement and therefore | believe it would fall within this pe imposed for the principal offence.

amendment ir_1 terms of competitions and other inducemen]éIause 18 (3) provides:
to purchase cigarettes. If an offence is committed against this act in relation to a sale

My understandl_ng Is that the Ie_glslatlon provides for aany person who has derived orgwould, if the sale were completed,
penalty for the retailer, but | also believe that the manufacturaypect to derive a direct or indirect pecuniary benefit from the
er should be the subject of a penalty because sometimes ittignsaction is, subject to the general defence under this part, guilty
the retailer and in other cases the retailer is pretty haples an offence and liable to the same penalty as may be imposed for
about this. They are provided with the material, but it is thef"€ Principal offence.
tobacco manufacturer that is behind the promotion andhe original act, which still stands and now becomes Part 1,
provides them with the inducements, the CD case or whatev@rovides that if a body corporate is guilty of an offence
it is. I think there ought to be a high level of responsibility for against this act each director of the body corporate is, subject
the manufacturer that in a sense profits more out of thigo the general defence under this part, guilty of an offence and
Given the nature and the size of tobacco manufacturers, theliable to the same penalty as may be imposed for the principal
should be an adequate disincentive so that these sorts offence. | trust that answers the honourable member’s
promotions, competitions and incentives are not in thejuestion.
marketplace. TheHon. NICK XENOPHON: Essentially, there are two

TheHon. P. HOLLOWAY: | simply indicate that the parts to that. Firstly, in relation to the reference made to the
government does not support the amendment. We believe thatendment of section 81 in clause 18 of the bill, a tobacco
this increase in penalty from $5 000 to $100 000 is dispropormanufacturer would be subject to the same penalty as the
tionate. retailer; is that right?

TheHon. J.M.A. LENSINK: | have a question which | TheHon. P. HOLLOWAY: Yes, if they derived direct
think probably relies on the Hon. Mr Xenophon's legal or indirect pecuniary benefit from it.
knowledge in the sense that, if the retailer was found to have The Hon. NICK XENOPHON: From a policy point of
committed an offence, would they have recourse to take itiew, does the government have a problem with the mum and
back to the manufacturer? dad business such as a deli being subject to the same

TheHon. NICK XENOPHON: As | understand it, the maximum penalty as Philip Morris or British American
manufacturer is not in the firing line. Itis the tobacco retailerTobacco, who might have been behind this big promotion and
that is in the firing line, and this amendment seeks to bringpushed it into shops? Does the government not see any need
the manufacturer into any scheme of penalties. In a sense td differentiate in terms of penalties for the perpetrators of
is acknowledging that, if it is a retailer, a small business, whauch a promotion? We know that they have occurred in the
relies on material that is being sent to them by a tobaccpast, because it is something that was the subject of comment
manufacturer, there should be a high level of responsibilityoy the Hon. Mr Brown when he was minister responsible for
on the manufacturer. this. | remember having a discussion with him about this

The Hon. J.M.A. Lensink interjecting: several years ago.

TheHon. NICK XENOPHON: The Hon. Ms Lensink’s TheHon. P. HOLLOWAY: In a sense, the law provides
question is whether there would be a remedy by the retailehrough new section 81 that it would be the same penalty but,
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if there was some evidence of extreme behaviour by the AYES (cont.)

company, | suppose the government would always have the Reynolds, K. Stefani, J. F.

option of examining that provision. The point is that, whether Xenophon, N.(teller)

it is the local deli or whether it is the manufacturer, they NOES (12)

should be aware of the law and not breach it. We are talking, Dawkins, J. S. L. Gago, G. E.

after all, about promotions here. Each director of the Gazzola, J. Holloway, P.(teller)

company is also provided for. We are talking about business Lucas, R. I. Redford, A. J.

promotions; it is not quite in the league of James Hardie yet. Ridgway, D. W. Roberts, T. G.
Schaefer, C. V. Sneath, R. K.

TheHon. JM.A.LENSINK: On the basis of that
explanation—although | am not satisfied with that explan- Ste.ph.ens, T.J. Zollo, C.
ation—this appears to be something that, perhaps, the  Majority of 5 for the noes.
government has overlooked and is not prepared to change its New clause thus negatived. _ )
mind on. On that basis, | will be supporting this amendment. Progress reported; committee to sit again.

The committee divided on the new clause: ADJOURNMENT
AYES (7)
Evans, A. L. Gilfillan, I. At 11.27 p.m. the council adjourned until Wednesday

Kanck, S. M. Lensink, J. M. A. 27 October at 2.15 p.m.



